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CONSIDERATIONS, &. 


ye T is.the Duty of a Good Citizen and a Loyal 





B Subject, to promote, as far as in him lies, 
J8 the Public Service; and one {tep towards it 
is, candidly to examine thofe Principles and 
Tenets which divide Men’s Minas, and inflame 
one part of a Community who glory in adopting, 
and the ref, in oppofing and rejecting them. 

_ Oppefite Sentiments, long remaining unex- 
plained, aiways engender Dilputes ; and as it 1s 
a nice and delicate concern tO difcufs the Cauifes 
of Public Difcontent, the bufinefs often is neg- 
leGted. — Hence it is. that prejudices naturally 
arife; loofe opinions {teal into Men’s, hearis ; 


and That. 1s held for ‘ruth which flatters. the 


srefent Humour : befides, there is a Fafhion in 
the Mode of Thinking, as well as in the Mode 
icabaeaehiht Sainiind Sete 
_ The great aim of a Worthy Writer ought to 
be direéted to the fearch of Truth.—He may be 
permitted to exprefs himfelf with fo much warmth 
as will convince his Reader that he feels: but 
intemperance and paflion mock all-ferious dif- 
quifition, and muft be carefully avoided; for 
over-heated Zeal never helps a bad Caufe, and feldom 
ferves a good one. 

Under this kind of influerice and perfuafion 


Ttake up the pen; but with that modeft fear, that 


trembling awe, and miitruftful apprehenfion, 
which almoft fhake my refolution, I therefore 
B humbly 
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L245 “ 
humbly befpeak the candid attention of my Reaa y 
ders, and thofe liberal allowances which the Gene- ) 
rous Public are ever ready to make, when modeft: 
ly implored, and not arrogantly or felf-fufficiently 
demanded. 

The beft proof of my own candour is to avow 
my connection with the Crown; that Iam a down- 
right Placeman, have been fo for nearly twenty 
years; and that I owe more to the Royal Favor, 
than any merit I poffefs can juftly claim, And 
now, methinks, I may fairly be allowed to fay, 
according to the Maxim of the Times, that I : 
have given a moft Difguftful Figure of myfelf— 

a monttrous Portrait | — the painting whereof is 
coarfe, the colours glaring, and the whole Piece 
obnoxious to the fight. I fear the number of my 
Readers will be greatly leffened. — Not a Perfon 
out of Place will, probably, perufe me; and. 
the Patriots will, one and all, avoid me: for, ac- 
cording to modern Acceptation, a Man in Place 
is a perfect Bafilifk to a Patriot out of Place; it 
being now very manifeft to all Mankind, that this 
fingle circumftance alone, the being in or out of 
Place, defines and gives the difference, between a 
Popular Member of the Community, and a Cour- 
iter at St. James’s.. No matter—The Ill-favoured 
Figure is before the Public Eye; and they are wel- 
| come to ufe it with all the Gothic Freedom of 
| their Anceftors, and to cenfure or approve. 

‘It is not my intention to enquire into the 
Policy of impofing Stamp-duties on the Subjects 
in America; neither do I prefume to determine 
any thing refpecting an Act fo extremely offenfive 
to the Colonies in general; but I beg to offer a 
imall conjecture, That the Repeal thereof will 
prove to be an Epoch in the Annals of Britifh Story; 
tor, fince that Memorable Period, the Public 
Affairs of thefe Countries have been in “a ftate 

Or . 
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| | Lg 4 | | | 
of almoft ruinous Diftraction, and what was pro- me | 
bably meant to infpire Gratitude and Love, has a 
rather kindled Rancour and Difguft.—The af- 
feétion of the Parent State feems to be confider- 
ed as the effects of aged fondnefs and impotent 
attachment: and forry I am to fay, that Con- - 
ceffions have daily produced Ufurpation and Re- 
fiftance ; one claim has been followed by ano- 
ther, which, generating more, have multiplied 
like the encreafing. power of numbers, ina courte, 
| as it were, of Geometrical Progreffion. 
l By flow, and almoft imperceptible degrees, 
Jealoufies and Diftrufts have faftened upon Men’s yi 
Underftandings ; and the Tone and ‘Temper of. | | 
the People’s Minds have undergone fome Fatal | 
Changes. Man is not born for a feries of indul- 
gence — and Human .Nature teaches us, that we 
; cannot bear a conftant Tide of flattering Succefs, 
| without becoming Infolently Saucy, and Arro-. 
gantly Vain. It is as neceflary that fome Line 
fhould ‘limit and afcertain the exaé Boundaries 
of our Political Syftem, as that Landmarks 
fhould be made to determine the extent and figure og 
‘ of our Lands. Dormant Rights likewife, and a 
fuppofed Titles, are eternal fources of Confufion! 
And fuch is the ftrange Contradiction of our Na- (| 
ture, that we never complacently yield a clear. | | 
Right with fo good a grace, as when it is power- if 
fully demanded. Thus we may be juftly ftiled, . if 
«Children of a larger Growth ;” for Children loie 1 
their temper-when too much humoured and ca- \ 
reffed. e\ 
dl It is not my defign at prefent to carry my Ob- ( 
fervations beyond the Boundary Line of the Pro- | 
‘vince of South Carolina; though I muft take | 
notice by the way, that when American Difputes oe 
ran very high, fome years ago ; and all the Men 
of Genius in our Sifter Colonies ftrained every 
B2. nerve 
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nerve, and fummoned every power, to fupport thé 
favorite Doctrine of the ‘Times, we ftood gazi 

with a filent Admiration; and, like the ftupid 
Devotees of old at the Myftic Oracles of Del- 
phos and Apollo, waited for a Breath of In- 
fpiration from the Renowned Town of Bofton! 
In fhort, we had juft fo much Underftanding as 
enabled us to Copy, with tolerable accuracy,» 
thofe Leffons of Political fkill, which were kindly 
wafted to us from the Land of Vifion (as a decent 
Writer prettily enough ftiles the Province of New- 
England). ‘This, however, was our Ultima Thule 
for fome time.—The power of Mimickry baffied 
ail the powers of Genius, and our Ambition was 
well fatisfied ; partly under the perfuafion of be- 
ing good Scholars, and partly under the flatter- 
ing hope, that we might in due feafon become 
Mafters of the Art. Practice ever gives confi- 
dence—and as aChild, by frequent eflays to walk, 


is encouraged to-lay afide his go-cart, and quarrel 


with his /eading-/trings, fo we, in like manner, be- 


ean to take Courage, to feel our own Strength, 
and to find our own Feet.” ‘There is fomething 
very foaring in the Human Mind; and an Idea 


of Originality is flattering to a great deoree, 


Hence it is, that I date thofe Memorable Exer- 
tions, which never once entered into the Heads 
of our Northern Tutors: and what adds to their 
Value and Importance is,. that the Acts, which I 
propofe to celebrate, retain, in every fenfe of the 
word, their Originality to this day ; not one Copy 
having been made by a fingle Colony on this 
Wide-Extended Continent. 
The firft Fancy which caft forth its irradiatin 


_ beams upon the Minds of our Affembly, figna- 
‘Jized the Annals of the Year 1766.—It was then 


difcovered, that the “‘4merican Stamp-A@ was not 
“ tranfmitted to the Governor by the Secretaries of 
: ‘ Stale, 
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S¢ State, or Lords of Trade:” and although the 
Lieutenant-Governor, who was then in Admi- 
. -niftration, had been furnifhed by the Attorney- 

General with the Act printed by His Majefty’s. 
Printer, yet it was not deemed by the Affem- 
‘bly to be fuch a Notification thereof, as to oblige 
‘a Governor to enforce the Execution of it. 

It is difficult to fay, to whom they were in- 
debted for this Wonderful Difcovery: whether to 
Lawyers or Laymen, is very immaterial, inaf- 
much as nothing of the kimd was ever hinted by 
any other Provincial Senate. Perhaps our Neigh- 
bours recollected what my Lord Coke fays, that 
* before Printing, and till the Reign of Hen- 
“ry the Seventh, Statutes were Engrofied in 
‘¢ Parchment, and by the King’s Writ proclaimed 
<< by the Sheriff of every County,” and therefore, 
they might poffibly conclude, that this practice 
was not only cut of ufe, but fince the Art of 
: Printing was an unneceffary: caution. Be this as 
% it may, it is fufficient to obferve, that the Honor . 

of this State Juggle belongs to us alone. } 

I mention this by the bye, as being an Effort | 
“of our own; and yet not fo much for the Credit f 
whicheit gives, as to convince Mankind, what 
aftonifhing advances we have made, from the 
firft moment we abandoned our Political Teach- 

; ers, and ftood like Men upon our owh proper 7 
4 legs. — Befides, there is both Inftruction and De- 





light, in tracing the difplays of Human Under- 
ftanding, from the early budding forth, to a mare 
advanced ftage of ‘culture and improvement. 
When we proceed ftep by ftep, tracing, as it were, : 
the feveral gradations, marking the ttealing pro- | r 
-grefs of Man’s inventive fkill, and keep a fteady i 
iE eye on the feveral Operations, we naturally ac- _ 


4 “2 Inf. 526, 644, 670 . 
_— - | quire 
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quire a regular Syftem of Reflection, and we find 
our Judgement ripened, in proportion to the 
attention we have given, and the admiration we 
have paid. | si 

The Reader will perceive, that the firft com- 
mencement of Carolina Politics on our own pro- 
per bottom (after moft Servile Imitations about | 
the fame period), is dated upon the Introduétion 
of the Stamp-Act into the Britifh Colonies: and, 
having faid as much as the Importance of our 
firft Walk in the wide field of Political Science, © 
merits at my hands, I proceed to ftate and con- } 
fider a Second Effort of the Affembly, which, for : 
its vat Reach, profound Depth, and uncommon Bola- 
nefs, challenges the firft Rank in the Annals of ~ 
Modern Story. 

That the mind may be duly prepared to re- 
ceive a becoming impreffion of this matter, it x 
is proper to premife, by way of excule for that | 
lapfe of time between the jr? Stroke and the 
fecond, that our advances, though flow, and 
after a long paufe, are neverthelefs extremely 
regular and fure: and though we cannot boatt | 
. any great rapidity of Genius, it is evident that 

| we fufficiently atone for the defect by thg /okaity, 

the comprebenfivene/s, the novelty of the Plan, and ~ 
the immenfity of its Object. —For my own part, 
I always prefer a fuper{tructure upon an old and 
fettled foundation—I hate all fudden and flafhy 
operations; they have nothing either permanent 
or fecure about them: then, again, they fupply 
little for the mind to dwell upon; for travel- 
ling like a ray of light, they both dazzle and 
| confound; whereas the fober, the cool, the long 
| digefted Plan commonly bids fair to fecure both 
I Approbation and Applaule. Let us now bring 
| this Bufincfs to a proper Teft; try it by its own 
intrinfic worth; examine its tendency; view the 
meafure 
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meafure through the pureft fpeculum’; and, pro- 
vided the Enquiry is conducted with finglenets of 
heart, and with an eye to Truth, we thall 
neither repine at the labour, or retire from the 
contemplation of the fubject with difgutt. 

__On the eighth day of December, 1769, a full 
Houfe of Affembly paffed an Order in the words 
following : 

“ORDERED, That the Public Treafurer do 
“advance the Sum of 10,5001. Currency (equal 
** to 15001, Sterling), out of any Money in the 
*¢ ‘Treafury, to be paid into the hands of cértain 
** Members therein mentioned, who are to remit 
“the fame to Great Britain, for the Support of 
** the Juft and Conftitutional Rights and Liber- 
“ties of the People of Great Britain and Ame- 
SF FICA, 

*“ REesoLvep, That this Houfe will make Pro- 
** vifion to reimburfe the Public Treafurer the faid 
s¢ Sum, : | | 
' “* By Order of the Houfe. ””. 

This Sum was remitted by Bills of Exchange, 
drawn by fome Merchants there, in favor of the 
fate Public Treafurer of the Province, on cer- 
tain Gentlemen in London and Briftol, | 

This being the plain and fimple ftate of the 
Cafe, itis but juft that the Aflembly’s induce- 
ments for adopting this meafure fhould accom- 
pany the fact. After a repofe of about three 
Years, from the date of the laft Tranfa@tion, thé 
Affembly had been, no doubt, ruminating upon 


_ the fituation of Public Affairs, both at home and 


abroad: and as Men of liberal fentiments difdain 
to confine their Benefa€tions to the Members of 
their own foil and climate; and, like Citizens 
of the World, taking a wife and extended range, 
and wifely contemplating the rife and fall of Em- 
pires, and, probably, reflecting that the Confti- 
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tution of Great Britain was apparently going té 
decay, and that only one faint dawn of hope re- 
mained from a Club of Patriots, who had then lately 
formed themfelves into a Society for Supporting 
The Bill of Rights: 1 fay, from fome-of thete 
confiderations. they voted the Sum ftated. in the 
Order. It appears, likewife, very clear to me *, 
that they were convinced “ how nearly the Ame- 
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ricans muft be affected by any attacks upon 
the Conttitutional Rights and Liberties of their 
Fellow-Subjects refiding in Great Britain; and 
that they, perceiving the Oppreffions they and 
the Colonies actually fuffered proceéded from 
the fame caufe; and alfo feelingly fympathiz- 
ing with thofe noble Spirits, who had ftood, and 
were then ftanding, as it were, in the Breach, 
fronting the whole collected Fury of Minifterial 
Vengeance ;. therefore they gave, this free and 
liberal aid, that the fame might be applied 
“1 Defence of the Conftitutional Rights of all 
the Subjects of, the Britith: Empire ; and par- 


ticularly for Supporting fuch of . their Fellow- 


Subjeéts, who, by afferting the juft Rights of 


‘the People, become obnoxious to Adminiftra- 


tion, and fuffer from the Hand of Power. 
“ Tam alfo perfuaded, that this Afliftance was 


‘ civen wpon an idea, that thofe noble Purpofes 


a) 2 e a © 
could not be. carried into execution in any 


meafare fo effectually. as by placing.the Mo- 
ney in the Hands of the Gentlemen Supporters 
of The Bill of Rights, that. truly Patriot Body 
of Men; fo that Peace, and Happinefs, and Con- 
ftitutional Security, might thereby be exten- 
fively and freely enjoyed by every Subject 
throyghout the Britifh Impure. : 


* The Committee’s Letter to the Agent. 
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No Man can deny that thefe were the often- 
fible reafons for this extraordinary Gift; and as 
all our prefent Diftractions fpring from this fingle 
fource; and as the tendency of the meafure 
makes this fubject a point of fome concern; I 
fhall take the liberty to examine it with all that 
fpirit of Freedom, which it féems to have been 
the ambition of the Affembly, in other caies, to 
cultivate and improve. I fly to the great Bul- 
wark of our Liberties—the Pre/s ;—and as it is 
the peculiar privilege of a free-born Subject of 
Great Britain to confider the. legality, juftice, 
and propriety of Public Meafures, no Man, with 
any face of reafon, can blame my conduét in this 
refpect. I purpofely avoid every perfonal reflec- 
tion; neither is it my defign to caft a flur on a 
fingle Individual, or to point at the characters, 
principles, or tenets of Private Perfons.— It is 
the act of the whole Body which alone engages 
my attention; and, therefore, if any word or 
phrafe can be tortured to import private reflec- 
tions, let them call to mind, that I profefs to treat 
of Meafures, not of Men. 

I believe it will be readily allowed, by every 
Perfon of common Underftanding, that the Purity 
of an Intention is not of itfelf alone a fubftan- 
tial reafon for a meafure grounded thereon; and. 
it isa point alike obvious and admiffible, that 
whatever Acts, for the advancement of the Pub- 
lic Good, are propofed to be adopted by a Le- 
giflative Body, muft have their foundation in the 
Conftitution, or ought to be rejected: becaufe,- 
under imaginary notions of doing good upon falle 
principles, they may be infenfibly led to commit 
great evil: it is, therefore, incumbent upon all 
Bodies Politic, to examine with the utmoft nicety 
and precifion, the true bottom and foundation of 
every propofition, left they fhould be unwarily 
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betrayed to wound that Conftitution, which it 1s 
their Duty to fupport. Legiflators muft never 
do any thing, merely becaufe they dare, for 
this is a bafe and ignoble maxim ;—— they mutt al- 

ways Virtuoufly Dare to do what is Right, that 
they may be cautioufly fearful of doing what 
is Wrong. , 

The Money being thus voted and remitted, 


was actually paid to the Hluftrious Supporters of 


the Bill of Rights, or to the Secretary of that 
Society for their ufe, according to the intention 
of the gift: how the fame has been applied is a 
kind of fecret, which will probably remain fo; 
and it is very foreign to my prefent purpofe, to 
pals even a conjecture on this head. 

About the month of March, 1770, the Lower 
Houle fent to His Majefty’s Council (being the 
Upper Houfe of Affembly) the Annual Tax- 
Bill, to defray the Charges of the Government 
from the firft day of January to the thirty-firft day 
of December,-1769, both days inclufive, and for 
other Services therein mentioned: and onthe fecond 
reading thereof, and alfo of the Schedule there- 
to annexed, . the Council difcovered the following 
Charge: viz. “ Tio Jacob Motte, Efg. ad- 
“* vanced by him to certain Members of the 
“* Houfe, by a Refolution of the Houfe of the 
ia eichth of December laft, 10,5001.” and the 
Council, by a meflage to the Lower Houfe, dated 
the fifth day of April, 1770, declared, That the 
Grant.of the Sum beforementioned did not ap- 


pear, in any fenfe, honourable, fit, or decent: not 


Fit or Elonourable, as they conceived the Affem- 
bly’s Jurifdiction was merely local, and for Pro- 
vincial Purpofes; and not Decent, as the Grant 


by the Tax-Bill was exprefsly declared to be for 


Heh Majefty, and yet contained a provifion high- 
ly alvomtive 10 His Majcfty s Government, which 
they 
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they declared to have ever been, in their opinion, 
Gracious, Mild and Good, to all His faithfu 
People. The Mefflage was temperate; and cal- 
culated to perfuade the Lower Houfe to remove 
that obftacle which prevented them from giving 
their concurrence to the Bill. . 

The Affembly fent an Anfwer two days after, 
returning the’ Council’s Meffage for their Calm 
Re-confideration; whichwas immediately followed 
by another from the Upper Houte, expreffing that 
the Affembly’s Proceedings were neither Parlia- 
mentary or proper; and that they were determin- 
ed to adhere to their former fentiments.. About 
this time. a Prorogation took place; and thus 
ended the Bufinefs of this Seffion. 

The Legiflature again fat in Augutt following, 
when the Honourable William Bull, Efq. Lieu- 
tenant Governor, communicated a Copy of His 
Majefty’s additional Inftruction to the Governor, 
which had then lately come co his Fionour’s hands, 
bearing date the fourteenth day of April, 1770. 


This Inftruction recites, “ That the Lower 


“© Houfe of Aflembly in South Carolina had lately 


“<< affumed to themfelves a power of ordering, with-_ 


“ out the concurrence of the Governor and Coun- 
“© cil, the Public Treafurer of the faid Province 
“¢ to iffue and advance, out of the Public Trea- 
* fury, fuch Sums of Money, and for fuch Ser- 
“© vices, as they had thought ft.—It next ftates the 
“© Cafe beforé rehearfed, which was the very occa- 


“© fon of this new Inftruétion ; and after deeming 


“¢ it juft to put a ftop to fuch dangerous and un-. 


“¢ warrantable Practices, and for guarding againit 
“ fuch unconftitutional Application of the King’s 
«© Treafure, Chearfully Granted to His Majetty, 
“< for the public Ufes of the Province, and for 
«© Support of the Government thereof, His Ma- 
#6 jefty is pleafed to direct the Governor, on Pain 
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of Removal, not to give his Affent to any Bill 
that. fhall be pafled by the Lower Houfe of 
Affembly, by which any Sum of Money. fhall 
be appropriated to, or Provifion made for, de- 
fraying any Expence incurred for Services or 
Purpofes not immediately arifing within, or in- 
cident to, the faid Province, tnlefs upon the 
King’s Special Requifition, nor to any Bill for 
Granting any Sum to His Majefty, &c. in 
which Bill it fhall not be Provided, in expreds 
Words, that the Money fo to be Granted, or 
any Part thereof, fhall not be Iffued or Applied 
to any other Services than thofe to which it 
is by the faid Bill appropriated, unlefs by A&t 
or Ordinance of the General Affembly of the 
faid Province. : 7 

“ The Proclamation next forbids the Gover- 
nor to give his Affent to any Bill paffed by the 
Lower Houfe, by which any Sum fhall be 
Granted to His Majefty, &c. generally, and 
without Appropriation, unlefs there be a Claufe 
inferted, Providing, that the faid Money {fo to 
be Granted fhall remain in the Treafury, fub- 
ject to fuch Appropriation as fhall thereafter 
be made by Aét or Ordinance as aforefaid. 

“© It contains alfo a Provifion, that in all fu- 
ture Bills for Raifing and Granting Public 
Monies, a Claufe be added, fubjecting the 
Public Treafurer, &c. in cafe he fhall Iffue or 
Pay any fuch Money otherwife than by ex- 
prefs Order contained in fome: Act or Ordi- 
nance of the General Affembly, to a Penalty 
in Treble the Sum .fo Iffued contrary thereto, 
and declaring them to be i/o faéfo incapable 
of holding his faid Office, or any other, Civil 
or Military, within the faid Province.” __ 
On the thirtieth day of Auguft, 1770, the 


Commons Houfe of Affembly made another ex- 


periment, 
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periment, by fending alike Tax-Bill and Sche- 
dule, containing the fame obnoxious Item as the 
former, which the Upper Houfe rejected on the 
firft reading ; a thing feldom done, and per- 
haps only allowable in certain cafes : however, 
this Seffion ended like the preceding one, by a 
Prorogation to the 16th of January 1771. | 
On the 15th of February following the Lieu- 
tenant Governor communicated to “the Coun- 
cil the following paragraph of a Letter which he 
received the fame day from the Right Honour- 
able the Earl of Hiulfborough: ‘“ I muft not 
** omit to acquaint you, that the becoming man- 
‘ ner in which the Council have exerted them- 
§° felves in fupport of his Majefty’s Meafures, has 
“¢ not efcaped the King’s Obifervation ; and I am 
* commanded to fignify to you his Majefty’s 


‘<¢ Pleafure, that you fhould exprefs to them 


&¢ his Majetty’ s Approbation of their Conduct,” 
which his Honour the Lieutenant Governor did 
accordingly. 

It would be tedious and unprofitable to fet 
down the many Meetings of Aflembly fince this 
period, or to mark the ‘feveral Prorogations and 
Diffolutions which have taken place from time 
to time; it being fufficient for the prefent purpole 
£0 obferve, that the feveral Tax-Bills fince Auguft 
1770 have been rejected by the Upper Houle 
upon the fame principle that influenced them to 
rejeét the former Bills ; and the fame obftruction 
to public bufinefs {till remains , the fame firmnets 
in the Council in oppofing what the Aflembly 
infift upon as a Right, tho’ difallowed by oe 
Kine’s Inftruétion; and the fame obftinacy in 
the Commons Houfe to maintain the Right con- 


tended for: every feafon has produced warm. 


refolutions and meffages in a file of contempt 
and intemperate refentment. 
I cannot 
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T cannot omit taking notice in this “place, 
that in October 1771 another Tax-Bill’ was 
brought to the Upper Houfe, and in Nover- 
ber following was returned to the Lower Houfe, 
with a meflage grounded on the original objec- 
tion; and as they in the courfe of this Seffion 
proceeded fo far as to commit the prefent 
Public Treafurers for a non-compliance on their 
part with a new order of the Houfe for pay- 
ment of money for a public ufe upon their 
own Authority alone, and in the face of the 
King’s Inftruction providing againft any. fuch 
attempts, the Houfe was immediately diffolved. 
In April 1772, when Lord Charles Montague 
was in the Adminiftration of Public Bufinefs, he 
took occafion in his Speech at the’ opening of 
that Seffion, to acquaint the Commons Houle 
of Affembly, that his Majefty “ had lately again 
“* fignified to him, that it was his pleafure, That 


& he fhould adhere with firmnefs to the direc: 


“ tions contained in his additional inftru@tion 
“‘ of the 14th of April 1770; and that it was 
** his firm refolution to adhere to the Confti- 
* tution.” ae ? 

The Provincial Agent has been inftructed to 
apply to the Crown, requefting his Majefty 


to reconfider the faid Inftruction; and alfo to 
withdraw the fame.. A Petition was accordingly 





prefented for that purpofe; but the Inftruction 
has neither been vacated or withdrawn: the 
Reader will therefore clearly perceive that a fo- 
femn confirmation of the Royal Order in his 
Majefty’s Privy Council places the difpute at 
fo great a diftance, that there is not the leaft 
fhadow of expectation that the Crown will re- 
voke an Act framed upon mature deliberation. 
Befides, after the moft gracious condefcenfion on 


the King’s part to the ardent withes of the Com- 
mong 
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mons Honfe. of Affembly, the faid Inftruétion 
having been ratified and confirmed on a revi- 
fion of the merits, it is the moft unpardonable 
prefumption, to look for further conceffions 
from the Crown. 

It is not foreion to the point to obferve, 
that the King’s Minifters have been, from time 
to .time, furnifhed -with every plaufible argu- 
ment in favour of the Vote and Refolution, and 
with every. precedent from their Journals, that 
by any conftruétion can be confidered as a plea 
for fuch a practice ; ; and therefore the cafe has 
been in as fair.a train as poffible, and muft be 
prefumed to have undergone the ftricteft fcru- 
tiny and enquiry. But notwithftanding all thete 
advantages on the fide of the Commons Houfe, 
and that nothing urged by them has ever been 
oppofed or contradicted by any other body of 
men before the Privy Council, the fame obftacle 
ftands in the way ; and not a fingle public debt 
has been provided for, fince the commencement 
of this difpute on-the fatal 8th of December 
1769. And that we may form fome idea how the 
Royal Mind ftands affected in relation to this fub- 
ject, -fo late as the month of June 1773, I give 
you the following Extraé& from my Lord Dart- 
mouth’s Letter to his Honor the Lieutenant 
Governor, relative to the Council’s having in 
March laft rejected the Tax- Bill, which he 
communicated to the Council the 6th day of 
Aueuft laft, viz. His Lordfhip acquaints him, 
‘“¢ That the faid proceeding of the Council was 
“ confidered. by the King,as- a frefh mark of 
‘ their zeal and duty ; and his Lordfhip was 
“* further commanded to. defire, that his Ho- 
“ nor wouid not fail to fignify to the Council 
“* his Majefty’s Approbation of their Conduct ;” 
which his Honor then did with great pleafure 
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‘Thus have I moft difpaffionately and candidly 
itated every material circumftance attending this 
important fubject, nearly in the words ufed by 
the feveral parties in the courfe of the tranf{- 
action ; and, as far as I can judge, in no fhape 
contradictory to their genuine fenfe and mean- 
ine, Jam not confcious that any thing is omit- 
ted which can give light or information in the 
cafe; and tho’ ] have been neceffarily obliged to 
trefpafs upon my Reader’s Patience in order to 
collec: the fubftance of every Legiflative Act, 
and bring it into a clear point of view, fo far 
as relates to the Vote and Order of the 
Commons Houle of Affembly, yet I truft that 
the matter in difpute will be now more clearly 
underftood. | 
The true points of debate, then, may be com- ) 
prehended in a few plain pofitions, arifing from : 
the above detail of facts, viz. That the Commons 
Houfe of Affembly- fignalized’ themfelves in_fa- 
vour of a Club called the Supporters of the Bill 
of Rights, held at the London Tavern, by vot- 
ing in December 1769 1400l. Sterling for their x4 
ufe, and ordering the Public Treafurer to. pay j 
the fame out of any monies in the Treafury. 
That this Order was made by their own Sole 
Authority, independent of, and without the pri- 
vity or confent of the other two branches of 
the Legiflature. 
That when the firft Annual Tax-Bill was 
sl fent to the Upper Houfe in the month of 
: March 1770, with a Schedule annexed contain- _ 
ing the following charge, viz. ‘* To Jacob 
“¢ Motte, Efg. advanced by him to the perfons 
“¢ named by a Refolution of the Houfe 10,5001. 
“ (being of the value of 1500]. Sterling)” the 
Couneil rejected the faid Bill, and feveral fub- 
dei? jequent 
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: fequent ones have, fince met with the like fate | 
: for the very fame reafon. st H 
That the condu@ of his Majefty’s Council has | 


not only been twice highly approved by the King 
himfelf, but the difpute has been taken up 
“by the Crown; and by an additional Inftruction 
+0 the Governor, fuch Orders have-been declared 
to be unconftitutional ; and the like practice 
has been thereby fully provided againft in future. 

‘That the Affembly, tenacious of their Rights 
‘as conceived by them, and obftinate in adhering 
to the meafure which had given fo jut cafe of 
‘offence, have repeatedly perfifted in the juftice 
and propriety of the original Vote and Order, 
‘notwithitanding his Majefty’s royal -interpofition 
“in the cafe. OE» 

Thus ftands. this important Centeft between 
the.Crown-and the People’s Reprefentatives of 
his Majefty’s Colony of South Carolina, 

Let us now proceed to confider the Act of the 
“Commons Houfe with a Sold and manly freedom, 
‘and in all the different views in which it can be i 
oP rage Pion Sr a a | | 
— Firft, then; the meafure was originally bad, . &§ 
in every fenfe of the word. For granting the 
power, for argument fake, to be in the Aflem- | 
“bly to pais fuch a Vote and Order, independently l 
of the other two- Branches of the Legiilature ; Wy 
fill the excrcife of fuch a power, in the cafe i 
ftated’ by the Order, was idly and unneceffartly #8 
“awanton, the appropriation of the tum for the pur- 
ofes mentioned, arbitrary and unju/t s the objects 


2 
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of, their benevolence,. laughadle, ridiculous, and. | 
abfurd, and the pretended caufe of the: Grant, a a 
_grofs and palpable affront to his Majeity, as allo 4 5 
) to his Government.  - , a j 
| That the -A& was both idle and wanton, may f 
| appear from a confideration of the Royal pre- q 
| Pees D dileétion if 
if 
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diletion in favor of this Colony on numberlefs 
occafions. ‘The King’s Minifters have ever been 
open to accefs, and almoft every propofition from 
the Agent has been attended with remarkable 
fuccefs : in war, we have been peculiarly pro- 
tected by an early appointment of Convoys; and 
Government has afforded its beft aid to procure 
liberal Bounties on the various products of the 
country: in fhort, the Colon y of South Carolina 
may be confidered as one of the moft favour- 
ed foils in his Majefty’s American Dominions. 
That the meafure was arbitrary and unjuft, I 
appeal to any man of common fenfe and under- 
ftanding. The Delegates of the People may raife 
money ; it is, perhaps, their immediate province 
to originate. Supply Bills, and to lay Duties, 
Taxes, and Impofitions upon the People, with 
the concurrence of the other Branches of the 
State: but under pretext of thefe Conftitutional 
and inherent Powers, they ought not to extend 


thefe Rights beyond the original views and in- | 


tention of thofe from whom they derive their 


whole authority. There isa line of Jurifdiction for 
every order of men in a civilized ftate, beyond 


which they cannot pafs; and fit it is that Public 


Bodies fhould have boundaries, reftraints, and 


Jimitations, fince they are equally liable with 


Individuals to be mifled by paffion, fancy, or 


caprice. 

~ With what colour of juftice could the Affem- 
bly tax their Conftituents, and apply their money 
for purpofes altogether foreign, under pretence 


of a power to ae money, upon the People, for 


fervices or purpofes immediately arifing within 


or incident to the Provinces? Their Authority 


is local; and as their Laws are only made for 
thet iti internal Government, and extend not 
pe yong the Jurifdiction to which they refer, fo 

in 
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in like manner muit every Legiflative Act bear a 
local reference, and every Grant or Appropriation 
of Money muft, generally fpeaking, be made for 
real and fubftantial fervices performed to the Pro- 
vince. They have no more right to raife money 
upon conftrudtive ideas of benefit and fervice, 


than the Judges have to declare conftrucive 


Treafons: No; the Law has defined and clearly 
pointed out the crime of Treafon, and the Con- 
{titution has as precifely afcertained the power of 
the Commons to give and grant. | 
Itmay be faid, that the Affembly have many 
times voted fums, by way of Relief to their 
Sifter Colonies labouring under any general Ca- 
lamity ; and hence it may be inferred, that they 


have aright to difpofe of the People’s Money, 


and apply it to other ufes than for their own im- 
mediate fervice. I readily allow the firft part 
of the pofition, but I deny that fo general a 
conclufion can be fairly drawn from it. The 


mifery and fufferings of our fellow-creatures deé- 





mand our aid; Humanity dictates the leffon 5 


Nature pleads for it ; and Gratitude requires its 
and therefore this cafe is neceffarily excepted out 
of the general maxim: befides, what one Co- 
lony gives to another is in fome refpect a kind 
of loan; inafmuch as the like return is made 
to our benevolence when Diftrefs vifits our own 
borders. Neither this cafe, nor a Grant of Mo- 
neys upon a Royal Requifition, can afford the 
leaft pretence for a Vote, grounded upon metely 
an ideal benefit, {uch as the Order ftates. 

It is true, that the Commons are to judge and. 
determine in what cafes they will or ought to 
give and erant ; but furely it is implied; that 
they fhall not arbitrarily and injurioufly appro- 
priate the Public Treafure, and thereby abuie 


the confidence’ repofed in them by the People. 


2 Surely 
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Surely it will not be contended, that they have 
a right to impoverifh the Members of the State, 
when the neceilities of Government require no 


‘fuch ex xertions. Admit, for a moment; “that the 


Affembly are pofiefied of a power to apply the 
Money of their Conftituents to any purpofes ge- 
nerally, and we muft alfo admit, that they may 
do fo to any Amount and Extent whatever; and 
then, I think, the Reprefented are In a fate of 
abjolute Vaflalace and ruinous Dependence. 

Is it not an Arbitrary Act to tax. the “Eftates 


of the Subjects in this Colony to fupport a ik 


vate Club, a Tavern Club, a faétious Club, eee 


“any fpecious pretence or colourable excufe? 
Is it guit, fit, or reafonable, that Burthens fhonta 
‘be laid upon the People, to ferve a job or gratify 


a whim ?—Can Men fuffer themfelves to be fo de- 
luded, and amufed, to their lofs as well as fhame? 
Are chains more tolerable, becaufe impofed by 


-our.own confent ?— Can ea tamely furrender 


their Reafon, and the power of Judging for them- 


telves, by a fingle aé of Delegation ? — Was it 
their fenfe and meani NE» to furnifh .their Confti- 


tuents with rods for their own backs; and are 


thofe whom they chofe to reprefent and to protect 
them, to be their Executioners ?>—Is the Colony 


arrived to full: maturity 2—Has it no wants of any 
kind ?—Does it ftand in need of no Supplies for 


. Beneficial Eftablifhments; for the Encreafe and 
. Advancement of the Pioan éts of the Soil; the 
Extenfion of its Commerce, and the atari 


of ufeful Knowledge? | Are the feveral Counties 


. fo well-fupplied with Churches, Chapels, and Spi- 


_ ritual Feachers and with Schools for.the Inftruc- 


tion of Youth; or, Are the Public Roads, Bridges, 
Caufeways, and F ortifications, in fuch perfect {Eate 


and condition ; and are the circumftances of the. 


Colony im general fo extreinely eafy, that the 
Treafury 
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Treafury meet only to réceive, and not to pay? 
If thefe things are fo, we may overlook, for once 
at leaft, the édle prodigality complained of : but if 
thefe queftions cannot be favourably anfwered, 


Every Man in the Community is injured to a 


certain degree, and every Sum diverted trom their 


Service, is an Act of real Tyranny and Infolent, 
Oppreffion. | , 


For my own part, I muft candidly confels, that 


J never reflected in my mind upon this fubje&, 


but I found two very different paffions excited tn 
my breaft, mirth and re/entment. The comical 
part of the ftory is, That a Colledtive Body of 
Men, in their grave and fenatorial fiations, thould 
perfuade themfelves, ‘that Magna Charta, the 


‘Habeas Corpus A@, and the Bill of Rights, ftood in 
need of a little propping from a Club of Men. 


whofe ftandard was fet up at the London Tavern. 
That the King, Lords, and Commons of England 
were either remnifs in their Duty to the State, or 


indifferent about it; that all the Virtue and Pub- 


lic Spirit in the Nation had /gueezed itfelf into the 


London Tavern; and that nothing could fave 


Britain and America, but a “ttle ablution at that 


‘facred fpring are fuch abfurd and laughable cir- 
-cumftances, that no Age or Nation can furnifh a 
Precedent fo fuperlatively ridiculous and weak ! 
‘Enjoy the daugh for a moment—fupprefs your 


dnger, and image to yourfelves a fet of fedate fen- 
fible Politicians, with big wigs and grave faces, 
unanimoufly paffing fuch a Vote, and fuch an 
Order, by the plenitude of their own power. 
View the cafe ina ferious light, and it is im- 
‘poffible to fit calm and unmoved at the relation. 


"What could influence Men to ftep forth, and, by 


an unconftitutional and unwarrantable ftretch of 
Power, to mifapply the Public Money, and e 
sft | ce | - the 
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the fame time offer fo grofs an infult,to His Ma- 
jefty’s Government both at home and abroad? 
The Houfe of Commons have never gone far- 
ther than paffing a Vote of Credit upon a requi- 
fition from the King; and That for Public and 
Beneficial Purpofes, and on Great and Emergent 
‘Occafions : but this Order can never be confider- 
ed in the nature of a Vote of Credit; for it 1s 
literally iffuing Money out of the Treafury, the 
application whereof has either been directed by 
Law, or the fame is part of certain Surpluffes 
arifing from different Funds, which though raifed, 
exceeds the Neceflity for which the fame was 
eranted, and therefore remains in the hands of 
the Treafurer, to be accounted for as the refpec- 
tive Laws limit and appoint. It is therefore ex- 
tremely evident, that fuch Surplus Money is a 
kind of facrum depofitum in the Treafurer’s hands, 
which onlythe United Branches of the Legiflature 
can appropriate or iffue. What is once granted 
to His Majefty, cannot be diverted from the ules 
to which it is meant to be applied.—No one in his 
fenfes can contend that it may: and it is equally 
abfurd for one Branch of the Legiflature to touch 
Surplus Money; not only becaufe the fame has 
been actually granted, and to the perfection of 
which Grant the Three feveral Branches of the 
Legiflature had unitedly concurred, and, there- 
fore, the like Powers only can direct a different 
appointment refpecting the fame; but alfo becaufe 
a Grant, till vacated by as folemn an A&, mutt 
ftand good, and will continue to bind the Money, 
fo as to prevent any appropriation whatfoever, 
till a Law direéts it. And it is a joke to fay, that 
Surplus Money may be borrowed in this loofe 
way, upon an idea, that what is not wanted re- 
-vefts, as it were, (by a kind of ingenious fiction} 


in the People, or in their Reprefentatives in their 
behalf, 
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behalf. For, How can this fiction operate as a 


fort of Virtual Repeal of the Law which granted 


the Sum? or, At what moment of time, and by 
what kind of “Jecret Magic, was the fame effe@ted ? 
—For, being once vefted in the King, by Law, 


‘how can any part thereof become divefted by a 


mere partial Order of only the Lower, and moft 


fubordinate, Houfe of Legiflature? Weak men 
will difpute any point, however idle and abfurd ; 


wife men will both reafon and difpute; and fools 


will difpute, and refufe to be convinced. That 
‘His Majefty’s Council have fomethine to do in 
the Money-concerns of the Colony, appears by 


an Act of Affembly, pafied the twentieth of Seps 
tember, 1721, entitled, “* An Act for Appointing 
“4 Public Treafurer, and other Public Officers ;” 
by which they are made liable to be called to ac- 
count by each, and either, Houfe of Affembly, 
and their bonds put in fuit by the direétion of 


either Houfe, &zc, 


Now, to fhew that the Ordering Surplus Mo- 
nies to be paid upon a direction of the Commons 


“Houfe alone, cannot be altogether proper, I muft 


take notice, that divers Laws make provifion in 


‘fuch cafes ; ‘and particularly the General Duty Act, 


paffed the fourteenth of June, 1751, refpecting 
the Duties impofed thereby, viz. That ‘ what- 


4 * ever Surplus fhall be remaining of the faid 


** Duties, after paying the feveral Demands and 
ec Outgoings by this Act directed, every fuch 


"n 


‘© Surplus fhall be carefully retained by the faid 


se “Public Treafurer, until appropriated by the 
‘© General Affembly. ” 

_ Similar Provifions are made by divers other 
Aéts ; which demonftrably prove, that Surplus 
and unapplied Monies in the Treafury cannot be 
drawn thereout by a Vote and Order Of the Com. 
mons Houte along, ¢ 
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A little refleGion. muft convince every-Man, 


that the Power contended for by the Commons 


Houfe is of fo dangerous a nature in itfelf, as 
affords a {trong argument againft the exiftence of 


fuch Power; for if the Lower Houle may fo 
‘Vote and Order Monies out of the Treafury, 


which are granted to His Majefty, and that by 
their own Authority, may not the fame Power be 
affumed by a Governor, or the Council, or both 
unitedly, to anfwer a Job, or to accomplifh a fa- 
vourite Plan, independent of the People’s Repre- 
fentatives ?—-and the rather, when it 1s confider- 


_ed that, by the King’s Twenty-fecond Initruc- 
_tion;, as entered in the Council Journals, the Go- 


yernor “is directed not to fuffer any Public 


-« Money whatfoever to be iffued and difpofed 


“< of, otherwife than by Warrant under his Hand, 


“« by, and with, the advice and confent of the 
“* Counc. ? 


Lf the matter is taken up on ideas of common 
{enfe, it is doing no violence to our underftand- 
ings to fuppofe, that a Governor may ifiue Mo- 
nies -by his own Order, as reprefenting His Ma- 


jefty, to whom the fame were granted; but that 
‘the Commons, who have granted the Money, 
 fhall ftill retain-a_ power over it, repoffefs them- 
felves of it, and apply it at their pleafure, for a 


good reafon or a bad one, or for no reafon at all, 


-furpaffes all human comprehenfion. 


Happy, however, is our cafe, that the prefent 
fubjeét does not reft upon Opinion merely, but 
is determinable by the Principles of that Confti- 


‘tution, which ought to be the pride and glory of 
all _the Subjeéts of His Majefty’s Dominions. 


The true excellence * of the Englifh Government 


_gonfifts in this, ‘ that all the parts of it form a — 
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«¢ mutual 
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‘© mutual check upon each other.—In the Le- 


nO 


«< oiflature, the People are a check upon the 
Nobility, and the Nobility a check upon the 
<¢ People, by the mutual privilege of rejecting 
“© what the other has refolved; while the King is 
«¢ a check upon both ; which preferves the ex- 
*< ecutive power from encroachments. ” 

In this view it is, that His Majefty has inter- 
pofed His Royal Authority, by an Additional In- 
firuction to His Governor, grounded upon an ac- 
tual, dangerous, and unconftitutional Encroach- 
ment of the Commons. Houfe of Afiembly, in 
the manner ftated in thefe fheets.—This has been 
done by way of check ; and in order to prevent a 
practice fo unwarrantable, and that the wound 
thereby given to the Conftitution may be healed, 
the Initruétion muft be viewed in the light of a 
timely Correction by the Executive Power, and as 
a call and admonition to a Third Branch of the Le- 
ciflature to return to firft principles, from 
which they had fo improperly departed ; and is 
alfo intended to prevent in future, what feems, 
to the Royal Judgement, an undue Encroach- 
ment: it is, therefore, injurious to confider this 
AG of Government merely as a Direction to the 
Commons Houle of this Colony, how, and in 
what manner, they shall frame and originate aMo- 
ney Bill; becaufe the King only tells them of 
their departure from the Conftitution ; points out 
the proper practice, as erounded thereon ; and, 
by thus interpofing, and prohibiting His Repre- 
fentative from giving His Affent improperly, and 
upon unfit occafions, as alfo to. remedy the evil 
complained of with fo much juftice, His Majeity 
has done no more than exerciled that Att of Sove- 
reionty given Him by the Conftitution, for the 
purpofe of maintaining the Jult Balance of the 
« fate, 


& 


“ 


th) 


& The 

















STEIN Se iI RITE 
ea ee Tet tk cate Po Pan TPN VET eae 
Th “ ie) es ee SEU SMO Ue Ves A RY Bt ae APM 


rah 
Ras) 


[ 26 ] 


The diftinétion is extremely obvious, between 


an Inftruction given as a rule of conduct to the 
feyeral Branches of the Legiflature, upon a point of 
departure from acknowledged principles, and an 
Inftruction which contains new-fangled ideas, not 
warranted by, or known to, the Conftitution. — 
The one is only a Remembrancer, as it were, re- 
minding them what the Conftitution is, and giv- 
ing them a rule for adhering to it; which is the 
regular check lodged in the King’s hands to pre- 
vent Encroachment ; whereas the other would be 
irregular, and favour of the nature of a trefpafs: 
and a novel Invention, from whatever quarter, is an 
innovation upon the other Branches of the Legifla- 
fure. Keeping thele obfervations in view, every 
popular argument againft the King’s Inftruétions, 
as being only a rule to His Governor, and that the 
People are not to be Inftruéfed, muft fall to the 
ground, as inconclufive and foreign to the 
oint. 

I know that many People, finding no warrant 
for the practice contended for by the Affembly, 
either in the Proceedings of Parliament, or in the 
Conftitution of our Country, have immediate re- 
courfe to the ufage of the Province for a feries of 


years, without controul or interruption; and to 


thoie who fkim over a difpute, without weighing 
the force of the feveral arguments, this affertion 
may be confidered as a good plea in favour of the 
practice; and therefore I think it my duty to 
offer a few words on the only feafible pretence 
which the advocates for it can fet ape 

It is very true, that, for feveral years antece- 
dent to the year 1737, the Commons Honfe have 
ordered Monies to be advanced by the Treafur- 
er, without the concurrence of the Council and 
affent of the Governor; but from that period, 
no fuch mode prevailed, till the year 1751, or 
| om} 

































Se _—s 
ae ee a ee Pp 

















f ey J 
17523 and fince that time many Orders occur, 
fome fent for concurrence, and many not. This 
difference of proceeding points out a diftinétion ; 
for where they have ordered Monies arifing from 
appropriated Funds which have not been wanted, 
the Council’s concurrence and the Governor’s 
affent have been applied for: but where the Or- 
ders have been general, they have gone upon a 
fort of idea, That there were Surplufages and 
Balances fufficient to fatisfy the Order without 
any intermediate Inconvenience, till the fame 
could be replaced by a Public Tax-Bill; and I 
cannot in any other way account for the courfe 
of practice which has at different times pre- 
vailed. . | | 
In order to combat thefe Facts, let us prev» 
oufly reflect what flow advances Infant Societies of 
Men make towards Regularity or Perfection; that 
in the firft outfet they are occupied in providing 
for their neceffary wants, and fecuring their pro- 
tection; the niceties and punctilios of Public 
Bufinefs never enter their heads, till they have 
brought their Colony to fuch an outward {tate 
that they feel fome Se/f-conceit has crept into their 
hearts ; then it is that Men begin to give the polifh 
to their Acts, and to be emulous of Fame: the 
- Precedents, therefore, of new Communities are 
of very little weight, and whatever rank they 
bear, the influence they ought to have muft be 
roportioned to the prevailing: Uniformity of 
Hea which is the true badge of their Impor- 
tance ; for when there is any long Interruption 
to, or Difcontinuance of, a Practice, the fluctu- 
ation creates Embarraflments, and puzzles the 
Underftanding, without leading the Mind to any 
determinate conclufion on the point. 
But granting for once, that a particular mode 
has been adopted for a feries of years without 
‘ - E2 ~ © ° interrgption 
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| 
mterruption or controul, Time gives no fanctior 
to Aéts illegal in themfelves , and when Inconve- 
niencies arife, and the Blot is hit, the Merit of the 
Praftice is then called in queftion, and it is tried 
and mutt be determined by the Laws and Conftitu- 
tionof ourCountry. In ke manner Public Rights, 
of what mature foever they are, (tho’ dormant for 
a time) cannever be extinguifhed, except by the 
Power that firft created them; and the continu- 
ance of a practice on no better foundation than 
Indulgence, confers no permanent and durable title ; 
mere permiffion being a tenure at will + the 
Man jis in poffeffion one month, and the Lord 
of the foil may eject him the next. rosie Sill 
The inftances wherein the pretended practice 
has prevailed may be fafely admitted, to fhew the 
impropriety of the like practice in the prefent 
cafe; for every one will readily allow, that al- 
tho’ it may be pardonable for Public Bodies to 
relax fomewhat in favour of the State, yet 
it by no means follows, that they may do 
fo on occafions unworthy of Indulgence. The 
inftances which the Affembly can cite for grant- 
ing Orders by their fole Authority, refer to Pay- 
ments to their Governor for Indian Ufes, Local 
Services, Salaries of Clergy advaneed on’ parti- 
cular occafions, Furniture for the State Houle, 
Books for the Affembly, for the Silk Manufac- 
tory, and the like. And fhall fuch Precedents 
be urged in defence of Orders made in like form 
on behalf of Clubs, and idle fantaftie Meafures ? 
for comceits of flimfy Politicians, and to indulge 
a Spirit of Faction and Diforder in the Metropo- 
lis of our Sovereign’s Kingdom ? Can we with 
any face plead Precedents of honourable ten- 


“dency to fupport the moft wanton acts of paffion 


‘and intemperance ? Is it poffible for men to be 
fo blinded by prejudice and paffion, that Prece- 
noe ¥ odie depts 
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dents for doing real and fubftantial Good fhall be 


urged in argument to promote the caufe of Evil? 
Alas! Reafon has but little influence in the fa- 
yourite fchemes of State Intrigues!, All the 
kind and benevolent affections are at reft, the 
fouls of men are perturbed! “Diforder and Dif- 
traction take the lead! and every faculty is 


‘awakened to breed confufion and diftruft! It 


is amazing to reflect -what baneful effects are 


wrought by Political Maneuvres! the Social and 


Benevolent Spirits retire; and men for the moft 
part lofe their Humanity together with their 
Senfe and Underftanding. Oh Politics! how ye 
deform the Human Soul! blunt Natural Af- 
feétion | fow the fout Seeds of Hatred and Iil- 
will! confound the Laws of Right and Wrong, 
making ‘our Journey through Life a painful 
Pilgrimage indeed ! sit? | 

- Tt is a matter of doubt with me, whether the 
folly of the Vote, or the folly of perfifting in 


it after conviction of its impropriety, is the 


greateft, There is fomething very fingular in 
the whole of this affair; for I have been told, 
that thofe who adopted the meafure, and decline 


the defence of it; who frankly own, in their pri- 


vate fituations, that nothing of the like kind 
will be done in future; who very unrefervedly 
admit it was an hafty bufinefs, and that they 
heartily repent it; are of fentiments expretsly op- 
pofite to thefe declarations, in their Public Sta- 
tion; and with the utmoft vehemence declare, 
that they never will give up the point, or pafs a 
Tax-AG whilft the Royal Inftruction {tands as an 
obftacle in the way. If the meafure cannot be 
juftified upon the Principles of the Conftitution, 
common Prudence direéts us quietly to relinquilh 
what we cannot hold; and it is no difgrace for 
Public Bodies of Men to retract any Tenct, 
i Ne ‘ra efpecially 
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efpecially when it is either dangerous or impro-, 
per to maintain it. The difpute lies between 
the King and the Delegates of the People; and 
the queftion now is fimply this: Whether the 
King is to recall or vacate his Inftruétion; or the 


People fubmit to a check for an unconftitutional 


Application of the Public Treafure? Juftice 
as well as Prudence require us to yield the point. 
On firm ground we may fafely tread; but to 
perfift in oppofition to a timely and regular in- 
terpofition, is to me an obftinacy highly culpa- 
ble, and altogether unbecoming. Perhaps to 
high Spirits, conceffions of any kind are mortal 
ftings; but if there muft be a degree of conde- 
fcenfion in fome quarter, before tranquility can 


be reftored to an afflicted Province, furely it is 


moft reafonable to expect, that Duty to the King 
fhould influence the People to make the firft 
advances; and the rather, as an oppofition in the 
prefent cafe will inevitably affect the moft effen- 
tial Interefts of the Colony, by retarding its 
Growth, weakening its Credit, and encreafing 


its Diftractions. _—. No part of the King’s Domi- 


nions can be injured by this local difference, nor 
is the great Machine of Government in the leaft 
affecied by it, the punifhment is as local as the 
difpute itfelf; the People of the Colony alone 
fuffer in the caufe, which no wife man can 
think a good one. 7 | 

It is rather an odd circumftance, that we have 
no certain information what became of the 1500]. 
after it was paid into the hands of the Patriotic 
Club. That it was fpent remains no doubt; but 
How, is the great myfterious Queftion. _Whe- 
ther it was applied to pay the Zavern Score, 


or to fatisfy the hungry Creditors of fome half. 
fiarved Patriot, are problems to puzzle the wife. 


heads of thofe who gave it; but to me nothing 
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is more ftrange and unaccountable than the 
preat referve which all Parties have maintained re- 
[pecting this unprecedented Benevolence. 1 have 
not been able to learn what the venerable Sup- 
porters ferioufly thought in relation to this 
Gift. That they laughed at it, and enjoyed the 
joke, I can readily fuppofe: that they pafied a 
{neer upon it, and pronounced it an idle Affair; 
that they ridiculed the Credulity of the Donors, 


and admired their Faith, I can eafily believe; 


but it is not poffible to carry our conjectures 
any farther. 

Some inquifitive folks have been very reftlefs 
to know what fort of grateful acknowledgments 
the Club have paid to the Houfe of Affembly 
for this generous Donation ; but it is as curious 
to reflect, that the Silence is equally as fullen on 
one fide of the water, as itis on the other. I can- 
not learn from authority, that even the poor 
unavailing Tribute of Thanks has been returned 
for all this Legiflative Kindnefs. There is a great 
fhamefacednefs on both fides, in the courfe of this 
Tranfaction. The Club either knew not how ta 
exprefs their fenfe of the Favour; or their fin- 
cerity, as men, would not allow them to pay a 
facrifice which (tho gainers by the Grant) their 
Hearts muft difapprove ; and I am firmly per- 
fuaded in my cwn mind, they were afraid to 
expofe themfelves by returning thanks: and 
the Houfe, I have reafon to believe, are bet- 
ter pleafed without them——Thus it is when 
Public or Private Bodies of Men play a loofe 
Game, both fides are always fhy, and the only 
way to avoid a total rupture is to preferve, if pof- 
fible, the fame kind of happy diftance that has 
been between the Houfe and the Club; there be- 


ing no real Danger, except when jarring Bodies 


meet in conta dt, 
The 
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The money has been voted and “fpent, and 
the Society which received it is now-no more ! 
The Great Charter, the Bill of Rights, the Habeas 
Corpus Adi, the Conflitution itfelf, are left to the 
wide World to fight their own Battles, and main- 
tain their own Ground! The Supporters have given 
way, and their ftrength is as exhaufted as their 
Purfe! Their Friends the Houle have nothing 
more to give; and ’tis thought they have long 
repented what is given! What a melancholy 
ftate of things is this! But how bleffed a con- 
dition, compared to the miferable and for- 
lorn fituation of a Colony which now feels the 

evil effects of ill-directed Zeal ! | 
J come now to confider a new ftroke of Pro- 
vincial Polities, and the laft-diftinguithing Effort 
of the Colony of South Carolina, in the great 
attempt of eftablifhing a Character of Origi- 
nality ; an idea fo very flattering to the Human 
Mind ! ais 
The Legiflature ftood prorogued to the Month 
of Aueuft 17733 and the old obftacle ftill being 
in the way, and the Lieutenant Governor feeing 
little profpect cf doing bufinefs, opened the Set- 
fion by a Meflage to each Houfe, to fave a piece 
of idle pageantry, and the forinality of a public 
Speech. | | 
Ac few days paffed, and one or two Bills were 
fent by the Lower to the Upper Houte, which 
were ordered to lie upon the table for the moft 
cogent and prudential reafons, —— The Upper 
Houfe, anxious for the Public Credit, and de- 
ploring the miferable ftate of the Colony Affairs, 
owing to the above unhappy difpute, judged it 
highly expedient to enquire into the true ftate 
of the Public Treafury, in order to cuard againit 
Accidents, and to provide in due time for the. 
Public Safety; One of the Treafurers being ex- 
| ain amined 
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amined, gave fuch a melancholy detail, that the 
Upper Houfe addrefied the Governor upoa the 
fbje&t, for the purpofe of calling in 50,0001. 
Currency, in order to keep the Treafury in a 
proper courfe of circulation. As this Enquiry 
' difcovered the weaknefs of our State, the Commons 
Houfe entered into fome violent Refolutions ; 
and by a mefiage to the Governor on the fubject i 
of the Council’s Addrefs, attempted to charge | a] 
them with having given an improper {tate of | 
the Treafury Accounts: but the Upper Houtfe 
not choofing to fubmit to the imputation of 
having deceived the Public, profecuted the En- 
quiry {till further, and demontftrated the Truths 
contained in their Addrefs, which the Affembly 
have not fince attempted to difprove. In the 
courfe of this Seffion, a Proteft of an extraord!- 
nary nature was. entered. in the, Upper Houfe 
Journals by Two Members; which having a ma- 
nifeft tendency to reflect upon the Proceedings of 
the Houfe, and the fame being printed by one 
¥homas Powel in the South Carolina Gazette, | 
without any leave or permiffion from the Houte, if 
this matter was taken up as a gro{s Contempt, : | 
and Breach of Privilege; and the Printer being . | | 
fent for and acknowledging the fact, and declin- | 
ing to give proper fatisfaction to the Houle, he . 
was thereupon committed by virtue of a Warrant 
under the Hand of the Prefident, Sir Egerton 
Leigh, Baronet, the: 31ft of Auguft 1773 ; which 
Warrant was by the expreis Order of the Houle. 
—On the 3d of September the faid Thomas 
Powel wasdifcharged from his confinement, upon | 
; a return of the Caufe,of Commitment by the | 
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. Sheriff on the back of an Habeas Corpus, iffued ih j | 
| by the Honourable Rawlins Lowndes, Speaker, | i) 

| and George Gabriel Powel, Efq. another Mem- ) | 

| per of Affembly, purfuant to an Act of Affembly | a 
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pafied the 12%) of December 1712, empowering 


Two.Juftices (Quorum Unus) to put in force the 


Habeas Corpus Act to all Intents, Conftruétions, 
and Purpofes, as fully as the fame can be put in 
execution in his Majefty’s Kingdom of England, 
The. Juttices judicially declared the Council to be 
no Upper Houfe of Affembly, and therefore held the 
Commitment illegal, and of courfe diicharged 
hin. The Council applied to the Affembly for 
redrefs againft their Members ; but they, initead 
of complying with the requeft, entered into 


feveral pointed Refolutions, avowed the fame 


Dofirine which the Juttices had broached, 
approved their Decifion, returned the Thanks of 
the Houfe to them for the fame, and agreed to 
addrefs the Governor to fufpend thofe Members 


who had voted the Commitment ; and alfo to. 


addrefs His Majefty for their Removal : and on 
the 13th of September they addreffed the Go- 
vernor accordingly, who very properly judged 
the fubject too important to be determined by 
him; and the rather, as the affair is to be laid 
before the King. The Council, finding fuch 
new Doétrines adopted by the Lower Houfe, and 
perceiving that the Conftitution was, in effect, 
fubverted by thefe proceedings, loft no time in 
ftating thefe Grievances in a fuitable Addrefs to 
His Majetty : : they likewife addreffed his Honour 
the Lieutenant Governor the fame day, and 
requefted him to tranfmit the Addrefs, and other 
ReneS referred to, to the Secretary of State for 
he American Department, in order to be laid 
Refeec His Majefty. The Lieutenant Governor, 
by his anfwer, undertook to tranfmit them ac- 
cording to their requeft ; and this Seffion being 
a moft noify and difturbed one, and evety popular 
fubjeét being brought to a happy conclufion, 
though fomewhat interrupted by the Lieutenant 
‘Governor 
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Governor declining to Sufpend; agreeable to the 


modeft. expectations of the Lower Houfe, they — 


defired leave 'to adjourn till January next, to 
which time they ftand adjourned accordingly. 

Having given a Narrative of the Proceedings 
of this extraordinary Seffion, 1 fhall now ex- 
amine the pretenfions of the Council to take 
pon them the Powers of an Upper Houfe in 
the Legiflature of this Country; ahd make fome 
general Obfervations on the Conftitution of the 
Colony; as formed on the Britifh Model. 

Upon the abfolute Surrender of this Soil by 
the Lords Proprietors to his late Majefty, in the 
year 1729, for the Confiderations agreed on, and 
confirmed by A& of Parliament; the Colony of 
South Carolina vefted in His Majefty ; and con- 
fequently he had a full right to give a Conftitu- 
tion, and to form fuch Eftablifhments as were 
agreeable to the Laws and Practice of his own 
Kingdom. He was pleafed therefore to ap- 
point a Govefnor by Commiffion under the 
Great Seal of England, by which his Powers 
were precifely afcertained, and whereby he was 
authorifed to call Affemblies compofed of the 
Freeholders of the Colony; &c.; and the very 
laft Commiffion, which was to Lord Charles 
Montague fo lately as 1766, contains the fol- 
lowing claufe, viz. __ eat 
© And that you; &c. with the confent of 
“ our faid Council and Affembly, or the major 
« part of them refpeéfively, fhall have full Power 
“© and Authority to make, conftitute, and or- 
dain Laws, Statutes, and Ordinances, for the 
« Public Peace, Welfare, and Good Govern- 
«© ment of the faid Province, and the People 
“© thereof, and fuch others as fhall refort there- 
“© to; and for the Benefit of Us, our Heirs 
“ and Succeffors; which faid Laws, Statutes, 
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« and Ordinances, are not to be repugnant, bug, 
““ as near as may be, agreeable to the Laws and 
‘“ Statutes of this our Kingdom of Great 
“¢ Britaun? 

The King’s Pleafure is alfo more largely and 
{pecially fet forth in a Body of Inftru€tions, con+ 
taining every neceflary Power and Rule of Di- 
rection for the better Government of his Colony ; 
and. the Names of all the Council are parti- 
cularly fpecified in the faid Inftruétions. 

The Members of the Council are feverally 
appointed by. the King’s Mandamus, or Letter to. 
his Governor, directing him to fwear\in, and 
admit fuch a one to be of His Majefty’s Coun- 
cil of the faid Province; and by virtue there- 
of, they are merely Counfellors. of State, to— 
whom the Governor for the time being applies 
for advice in cafes of weight and moment. 

This Council of State, confifting of Twelve 
Perfons, are named in the King’s Inftruions tos 
his Governor, as exprefled in the Claufe above- 
mentioned; and this additional plan of Duty 
pointed out by His Majefty, is furely no more 
inconiiitent or incompatible, than the power given 
to the Governor and Council by Aét of Aflembly 
to be a Court of Chancery can be fo: deemed. 
One iett of men may have various FurifdiGtions ; 
and the cireumftance of the fame People acting 
in feparate and. diftinét fituations may be as eafily 
reconciled,. as that a Prieft fhall be art one time 
in the Def, and at another in the Pulpit: the na- 
ture of the Offices differ in the Mode of pertor- 
mance, but the And is juft the fame. 

The Claufe above-mentioned almoft. in pofi- 
tive words declares Three diftiné and feparate . 
Branches of the Legiflature: ‘* That you, (mean- 
“‘ ing the Governor) with the coanfent of out 
“ daid Council and Aflembly, or the major part 
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* of them re/peéfively, fhall have power and aue i 
“ thority to make, ordain Laws, &c.” which } eal 
terms as individually diftinguifh, and mark out, 
Three independent and diftinct States, as language 
can exprefs.—Befides, thefe different Powers are 
derived to them by diftinét Inftruments: thofe of 
a Privy Council, by Mandamus ; and thofe of a 
Legiflature, by the King’s Commiffion and In- 
ftructions to His Governor. I never was able to 
| comprehend, how the Commons Houfe of Ai- 
> bo fembly prefumed to liken themfelves to the 
Houfe of Commons of Great Britain, and then 
drop’ all fight of that’ Model from which the 
other Branches of our Subordinate Legiflature are - 
manifeftly taken; for it is by virtue of the Go- 
vernor’s Commiffion that the Frecholders of the 
i People are called in Aflembly, and by the King’s 
writ, figned by the Governor and the Members 
of His Majefty’s Council; and therefore all thofe 
eminent Rights they fo much value themfelves 
upon, were, in fact, originally conveyed to them 
through the very fame medium as thofe. of the 
yo Council in Affembly, which are now: fixed and 
eftablifhed by Laws fuited to our local circum- 
ftances, and which were framed under the King’s 
Royal Prerogative and Licence. Our Conftitu- 
tion is derivative, and entirely flows from the 
Crown, is wholly ew gratid, and, therefore, fub- 
ject to fuch modifications upon Conftitutional 
Principles, as His Majefty fhall, from time to 
time, in His Royal Wifdom, fee proper and ex- 
pedient; provided, alfo, that they are not repug- 
nant to any fubfifting Laws. 
The Rights and Privileges of the Commons 
Houfe are neither created nor recognized by any 
Statute of Great Britain; they arife, as it were, 
by grant from the Crown; their Legiflature owes | 
its eftablifhment to the King, and every claim i 
| they a] 
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they fet up, fprings to them. from the fame me- 
dium through which the Council derive theirs. 
This being the true ftate of a plain fact, it fol- 
lows as a confequence; that when the Crown 
gave permiffion to call an Affembly, they furely 
might appoint .a Council; and lawfully invelt 
them with the powers expreffed in His Majefty’s 


Commiffion and. Inftructions; and the rather, — 


when we call to mind’ that the People of this 
Country made humble fuit to His Majefty King 
George the Firfty in the year 1721, to take them 
under His Royal Protection and Government, by 
renouncing their Charter Rights under the Pro- 
prietary Conftitution ; and this change being ef- 
fected at their own inftance; and afterwards by a 


clear purchafe on the part ot the Crown for 2 


valvable confideration, and by an abfolute far- 
render by the Lords Proprietors; in 1729; the 
Power who-embraced them in order to protec 
them, could alone give motion and activity to 
them, as a Colony, or diftant Member of the Pa- 
rent State: , | See 
When the Crown had thus taken the Govern- 
ment of this Colony upon them, and had ap- 
pointed Francis Nicholfon, Efq. Provifional Go- 
vernor thereof; the Affembly pafied an A& of 
Recognition, on the 18th of Auguft, 1721, which 
recites, that “ whereas His Moft Sacred Majefty 
** had been gracioufly pleafed, at the humble de- 
“fire and requeft of His faithful Subjects of 
*« this Province, to take the fame under His Ma- 
“¢ jefty’s moft gracious and immediate Govern- 
“¢ ment and Protection ; and had alfo been pleaf- 
“ ed to Commifionate, under the Great Seal of 
“‘ Great Britain, Francis Nicholfon, Efq. Go- 
“ vernor, &c. over the fame, with full Powers to 


* calla General Affembly, Sc. and that they with | 


““ one voice and heart did acknowledge His Ma- 
“< jefty’s 
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& tefty’s moft lawful and undoubted Right to the a 
“ {aid Province; therefore, in gratitude, they ta 
“ prayed, that it might be enacted by His Ma- : A 
s jefty, by, and with, the confent of the Gover- | ee 


s¢ nor, Council, and Affembly, that they do re- 
** cognize His faid Majeity to be of right, and, 
by the Laws of Great Britain, is Sovereign 
Lord and King, &c, &c.”’ | 
This A& of Recognition exprefsly fhews, that 
the Powers to Call a General Affembly, originated 
with the King himfelf. With what face, then, 
can Gentlemen deny thofe Rights to His Majet, 
ty’s Council (who bear a fhare in the Legiflature 
of the Country under the fame Authority by 
which they themfelves are allowed to fit), fo ef- 
fentially neceffary to fupport their proper dignity 
| and confequence as Legiflators ¢ 
_ By the eleventh fection of a Provincial AQ, 
paffed in 1721, it is enacted, ‘* That the Mem- 
* bers of Affembly chofen by that Act, fhall 
A * have as much Power and Privilege, to all 
“¢ Intents and Purpofes, as any Members of A{- 
- & fembly theretofore had, provided the fame are 
¢ fuch as are according to His Majefty’s Tdirty- 
§ fifth Infiruciion.” Can any thing more decifive- 
ly point out the fenfe of that Dependence upon 
the Crown, which the People at that time of day 
entertained, than this. extraordinary Provifion, 
which virtually declares the Power of the Crown | 
to bind us by Inftru@tions ?— And the Ac in a 
manner incorporates the fame, by excepting thole 
cafes of Privilege which this Inftruétion fo flat- 
ly difallows; and in points, too, of the moft de- 
licate nature, and which remain undecided upon 
to this day, between the Lords and Commons of 
Great Britain. ? 
The Thirty-fifth Inftruction to Governor N1- : 
cholfon, which I believe is continued to the pre- 2 4 
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fent day, runs in the following words: “* And, 
*¢ whereas the Members of feveral Affemblies in 
** the Plantations, have frequently affumed to 
** themfelves Privileges no ways belonging to 
“* them, efpecially of being protected from Suits 
“* at Law, during the term they remain of the 
+f Affembly, to the great prejudice of the Cre- 
‘¢ ditors, and the obftruction of Juftice ; — and 
** fome ef the Affemblies have prefumed to ad- 
«¢ journ themfelves at pieafnre e, without leave from 
“* our Goyernor firft obtained; and others have 
“ taken upon them the fole framing of M Loney - 
“Bilis. refufjng to let the Council plist OT eer 


“€¢ mend the feries all which practi ces are very 


% Cae to our Prerogative : if upon your 
** calling an Afiembly in ‘South Carolina, you 
ee find them infitt upon any of the abovefaid Bye 
“* vileges, you are to fignify to them, that it is 
“Our “exprefs Will and Pleafure, that you de 
“not allow any Protection to any Member of 
* the Council or Affembly, further than in their 
= perions and That only during the Sitting of 
‘ the Affembly ; and that you are not to allow 
<* them to adjourn themfelves otherwife than de 
“° die in diem, except for Sundays and Holidays, 
«* without leave from you, or the Commander in 
“* Chief for the time, being firft ebtained,—It 
«¢ is alfo our further Pleafure, that the Council 
** have the like power of framing Money-Biils 
*¢ as the Affembly ; and you are exprefsly poms 
“ed not to allow the faid Affembly, or any of 
“* the Members thereof, any Power or Privilege 
“¢ whatfoever, which is not allowed by Us to the 
“¢ Houle of Cog or the Members thereof, 
“© in Great Britain.” 

The Privileges: expreffed in this Inftruétion. 
were enjoyed by the Council, without Interrup- 


tion, till 1735, when the Affembly claimed a 
fole 
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fole and exclufive Right of framing Money-Bills, 
and which they have; at different periods fince 
that time, continued to affert and maintain. 

This Inftruction relates entirely to Legiflative Bu- 
finefs, and the Privileges of the Members of Af- 
bly; and forbids the Governor to allow protection 
to any Member of the Council or Affembly, further 
than in their Perfons, &c. Now; as mere Coun- 


fellors proteCtion is out of the cafe, neither has 


ihe framing of Money Bills any thing to do 
with their ftation, as Members of the Privy 
Council; from whence it is evident beyond a 
doubt, that the Council form one Branch of the 
Legiflature of this Country, and muft be viewed 
as a feparate and diftiné&t Body both from the 
Governor and Affembly, becaufe the Council 
have a concurrent power with the Aflembly to 
frame Money Bills; 8c. which fhews a di/tinéine/s 
of Legiflative Jurifdiction; and the Governor 
(till Affent is neceffary) has no part allotted him 
to aét, except that he is to keep the Members 
within due bounds of Privilege under the terms 
of his Inftruction, | Bi pk , 
Privilege is a term inapplicable to the Council 


fitting as a Privy Council; for in that characier 


they poffefs not a fingle privilege by their Con- 
{titution, and very few by the Laws of the Pro- 
vince; and ail the privileges of His Mayjeity’s 


Privy Council at home, confift in that fecurity | 


which certain Laws give them again{t attempts 
and confpiracies to deftroy their lives. ‘The term 
Privilege, therefore, in this Inftructicn, points 
directly to the Members of Council exercifing 
Legiflative Duties; in which ftation alone, the 
Council apprehend they are entitled to any pri- 
vilege or perfonal protection, ? 
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That no man may entertain a conceit, that ‘iit 
reciting and difcuffing this 7 hirty-fifth Infiruction, } 
thereby mean to fet up the King’s Inftructions 
eenerally to His Governors in America, as Laws 
and Conttitutions by which the Colonifts are or 
ought to be governed; I fhall plainly tell my’ 
Reader all I with to infer, viz.. That the King 
when he gave Power to call. an Affembly, at the 
fame time, and by the fame public Inftruments, 
eftablifhed in His Council a Right of Legiflation,,. 
as a diftin&t Body fren! the Commons Houle: 
That the whole fcope of the King’s Commiffion 
and Inftruétions manifeftly fhews, that the Af~ 
fembly. derive their powers from the fame foun- 
tain that the Council do;. that our Government 
is clearly derivative ; and that,.without the King’s 
Grace, we had been deftitute of any Conftitution 
whatfoever: That our Provincial Legiflature, by 
the firft Eleétion-Act, pafied in 1721, after His. 
Majefty had taken this Colony under his own im- 
mediate protection, plainly fhews, that they ene 
tertained this fenfe of the matter, by declaring 
that the Members fhall have as.much privilege as 
heretofore, provided the fame are fuch as are ac- 
cording to His Majefty’s Thirty-ffth Inftruction. 
What is this exception, or faving, but a clear 
acknowledgement that the King, by His Inftruc- 
tion, might direct in the way ftated, that the 
power of modifying the Government of dis Co- 
lony was in His hands? And I appeal to the 
uniform. practice, from £724 to 2735, as an irre- 
fragable argument in fupport of the Council’s 
Legiflative Rights, when they were allowed to. 


feame, alter, and amend Money Bills,. by virtue. 
_ of this Inftruction. 
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4t is a rule ‘in conftruing a Statute*, to pay | 
ereat regard to the conftruction which the Sages (Pas 
ef Law, who lived about the time, or foon after, : 
it was made, did put upon it; becaufe they were 
beit able to judge of the intention of the Makers 
shereof: for it isa maxim, that Covlemporanca ex- 
pofitio oft fortiffima in Lege. Now I produce the 
King’s Commiffion and Inftruction, upon the efta- 
blifhment of this Colony as a Royal Govern- 
ment, to prove His Power over it in the inftan-_ 
»} ces mentioned; and agreeable to the above max- 

. im, I give you not merely judicial decifions, but 
the judgment of the Legiflators themfelves who 
lived at that time, implored the protection of 
that Power which they afterwards expreisly ac- 
knowledged, who adopted the Inftruétion which 
{o limited and _reftrained them, and fo mightily 
enlarged and extended the powers of the Council, 
and whe fubmitted to .thete Royal Regulations ~ 
by conforming their practice wholly to them. 

That the Council have a Legiflative Right, as 
a Second Branch, appears, not only from conftant 
j experience, but alfo from the ftile and expreffion 
of our Laws. A - 
In 1722 was pafied an Act with the following 
title: “An Eftimate + of . the Charges of the 
« Government, that is and will be due,on the 
‘ twenty-fifth of March next, 1723, to be pro- 
‘ vided for by the General Affembly, and agreed 
“ to by the Committee of Both Houfes appointed - 
s° for that purpofe.” : | 
An A& of Affembly pafied the fifth of Fe- 
bruary, 1736-7, for laying an Embargo on Ships 
or Veffels; and the Preamble opens in the fol- 
lowing words: ‘* Whereas the Legiflative Powers 
« of this Province have received Advice, that a 
* 2 Init. 11, 136, 181. + Trott’s Carolina Laws, 
Pe 405: 





ne ae ee — 
me i ee ~ ae Ree. 


Tea NB p 
Peace cap ee rm — 


zal 


al 





G2 © dangerous 

















Re ae Se ED 2 ee eae ne ee ote ee eeavyl ee See ee ee . ; : 4 

. oY ae — +‘ ie Kae te x S 2 J * aie SR CS, CO Sg ert hens Baer [ 3 

€ TET Ser ere a Poa ale? te" Ce a toe See nen fo CPT ee Oke Tpke oe 2 : a nf 
aE a TE i Sac a cncinsanes in : SAR PNET 2 Re TAPED 


@au. | z 








—— 


‘| [ 44 J 


* dangerous Scheine is formed by certain Sub- 
| jects of the King of Spain, \&c.”’ 

| Many or the Laws pafied at that time in the 
Enacting part fay, ‘“By the Governor, by and with 
“ the Advice arid Confent of the Council and 


“ the Reprefentatives ;” and others exprefs, ‘* by 
** the Governor and. the Council, and the Re- 
&e@ 


prefentatives convened in General Affembly.” 

lf we examine the Kine’s Difallowance, or 
Repeal, of the Acts of Aflembly, about the fame 
period, this point will be more clearly eftablith- 
ed. The Repeal opens thus*: ‘ Whereas by 
“* Commuffion under the Great Seal of Great Bri- 
tain, the Governor, Council, and Affembly, 
“* are authorized and impewered to make; .con- 
“ ftitute, and ordain Laws, &c. for. the peace, 


GG 


+: “ welfare, and good government, of the Province, 


@ SE BEGLUs 

Phe Governor has an Inftru€tion. requiring 
him to obferve, that in paffing all Laws, the 
ftile of Enatting the fame be, dy the Governor, 
Council, and Affembly—And to what end was fuch 
a direction given, but to -preferve thet file, 
which fo clearly expreffed the diftin& Bodies, 
whofe refpective concurrence and affent were 
declared neceffary for making Laws, €cc.? The 
Governor is likewife enjoined to tranfmit home 
all Laws, with the feveral dates, or refpective 
times, when the fame paffed the Affembly, the 
| Council, and received bis Affent. Is it poflible 
aa to exprels the Individuality, if I may be al- 
al a lowed the phrafe, of the ‘feveral Branches, in 
} more clear and pofitive Terms? Do not the 
words denote Three feparate and difting Parties ; 
and That too as precifely as any Deed tripartite in 
Law? Is it not evident beyond a doubt, that 


° Trott’s Carolina Laws, p. 397s 
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évery AG muft’ pafs the Affembly, pafs the i | 
Council; ‘and have the Governor’s Affent to the ae 
perfection of it?. ‘Thefe different ftages ftronely | 
point at the Model from which our Subordinate Le- a 
giflatureis taken; and the features bear as {trong a 5 
refemblance to the Conftitution of our Mother- i 


, Country, as thofe of an Infant can be likened to 

the ftronger lines of an aged Parent: the fimili- 

tude may be traced in both cafes, with only certain 

3 eircumftantial Differences, fuch as muft necefiarily 

: diftinguifh Infancy from Age, Maturity from 
Childhood, Strength from Weaknefs, 

By an A@ of Affembly paffed in the year.1736, 
for afcertaining Public Officers Fees, thofé of the 
Clerk of the Council are alfo enumerated; and 
in a feparate Divifion next immediately following 
is this Title: | 

“¢ The Clerk of the Council in Affembly bis Fees.” 

Amoneftthefeveral allowances are, for “a /Yar- 
* rant of Contempt, Ten Shillings; anda Relea/e- 

. & ment therefrom, Five Shillings,” 
By another Fee-Lawpafiedthe 7th of May 1743, 
2 the like provifions are made for the fame Officer, 
- with an Increafe of Ten Shillings on a Warrant 
of Contempt. True it is, that this Law has 
never been confirmed by his Majefty; but it 
proves as ftrongly what it is cited to fhew, viz. 
the Senfe of the People’s Reprefentatives, in re~ 
lation to the Rank and, Condition which the 
Council hold in the Legiflature of the Colony. 

Many of the A@s of Affembly fufficiently 
evince, that the Council were till lately ever con- 
fidered as one Branch of the Provincial Legi- 
flature; and the language of the Lower Houfe on 
different occafions confirms this Doétrine, if 
any thing is wanting to fupport it. I appeal to 
their own Journals of the 11th of May 1754, 
wherein it will appear, that the mak Kae in 

| | their 
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«heir Addrefs to the Governor, take notice of his 


Affection and Regard for the Welfare of the 
Province lately expreffed in his Excellency’s 
Speech to both Houjes. 

I muft here defire my Reader to go back fome 
pages, and take another view of the King’s addi- 
tional Inftructien to his Governor, and he will there 
find that His Mayjefty, throughout the fame, deno- 
minates the People’s Repreientatives by the ftile 
of the Lower Houfe ; which, vi termini, implies an 
Upper Houfe or Superior Body, to which that 
Title muft bear immediate reference and re- 
{pe&. Upon the whole, 1 think thefe Conclu- 
fions may be fairly drawn from the feveral Facts 
abeve-ftated: That it was His Majefty’s Intention 
to affimilate the Conftitution of this Colony to 
that of Great Britain, fo far as the local circum- 
{tances and fituations of things could poffibly ad- 
mit: That it was his Royal Will to eftablith Three 
diftinét States, in the Perfons of a Governor, a 
Council, and Affembly: That divers Ads of the 
Colony ‘Legiflature maintain the fame Diftinc- 
tion: parlor Experience hath preferved the 
like Idea; and that the Legiflative Powers of the 
Council have bee virtually, and almoft exprefi- 
dy, recognized and declared by pofitive Laws, 
and by the Language and Stile of Public Papers, 
as appears by the Journals of Affembly. 

It may be proper further to obferve, that Bills 
have originated in the Council, as well as in the 
Aflembly ; though it muft be owned, the prac- 
tice has not been frequent: however, the Affem-_ 


bly, after a fecond reading of a Bill, always fend it 


to theCouncil by two of their own Members, and 
when twice read, and perhaps altered and amend- 
ed, the Council return it by the Mafter in Chan- 
cery. When it las undergone a third reading, 


and been pafied by the Ailembly, it is in like 
manner 
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manner brought up again to his Majefty’s Cours ee 
cil, who, upon the third reading, either pafs or ae 
reject the fame; and if pafied,. it is carried back 
to the Commons Houfe, who direét the fame to 
be ingrofied: and at the end. of the Seffion the : | 
Three States, viz. Governor, Council, and Af. 
fembly, meet in the Council Chamber, when the 
Speaker of the Affembly reads the Title of the 
Adc, and then prefents it for the .Governor’s 
Affent: this being given, the Speaker figns it, 
: as alfo the Governor, who hkewife feals it. ’ 

Thus it manifeftly appears, that there are Two 
feparate Bodies of Men, who, in a Parliamen- 
tary way, mature the feveral Laws which con- 
cern the welfare of the Province; and though, 
perhaps, the mode of doing butinefs may ditter 
in certain circumftantial points from the practice 
ef both Houfes of Parlrament, yet true it is, 
that, in fubftance, the Proceedings are the fame , 

and as all Bills, for the moft part, take thei 
rife in the Lower Houfe, the Council, by the 
Practice which prevails, have a negative in 
, every cafe, upon the feveral Acts of the Houle 
of Reprefentatives; as they would have upon 
thofe of the Council, which might originate with 
them; and as the Governor, in his Executive 
Situation, /as both upon Council and Affembly. 
This is a Picture not unlike to the Britifh 
Plan ot Government; and the Refemblance is fo 
ftriking, that men have been led to compare it 
to that great Model of Perfection—not urged 
thereto by arrogant Prefumption, but excited by 
i the Love and Veneration which they bear to the 
moft glorious Conftitution in the World; from 
an honeft pride to claim alliance to it; from 
a firm perfuafion of the Bleflings flowing from 
#; from a pleafing reflection, that we are the ge- lg 
| muine Sons and Daughters, of Britain, Defcen- Ag 
| | dants ‘ha 


(' oM | Rea. 


SIT PT 


i 
% 
4 
t 
§ 
if 
an 
SP 8 
4 
: 




















a 





[ 48 ] 

darts from the Loins, and kindred Members of the 
fame State, from a full conviction,.that our own 
Happinefs will be beft fecured by adopting the 
fame Maxims, and embracing the fame Laws: 
Hence it is; that a Governor 1s faid to reprefent 
the King ; the Council, the Houfe of Lords; and 
the People’s Reprefentatives, the Houfe of Com- 
mons of Great Britain. And where is the Arro- 
eance of this innocent and natural Allufion ° 
Every Man of Senfe muft know, that the Powers 
and Extent of Jurifdiction belonging to the King, 
Lords, and Comimons, are fo immentely. great, 
and fo inexpreffibly tranfcendent, that none of 
the works of Men.can be properly compared 
co this ftupendous Machine, fo knit and fo con- 
nested as to animate and. fuftain a Syftem of its 
own. 


No man of common underftanding can draw 


the comparifon, without perceiving moft fenfibly 
the immenfe differences and diftinctions that arife 
upon the comparifon but. when we. confider 


ourfelves as Members of one great Empire, and 


shat our Colonies have a Legiflature of their own 
¢o regulate their interior Polity, we are ftruck 
with admiration of the. Britifh Plan in this little 
epitome thereof exhibited in ours. We view 2 
Governor, and find, upon examination, that his 
Power flows. from the King ; that he reprefents 
Elim, and exercifes certain Acts of inferior Re- 
gality, andis pofteffed of the whole Executive 
Power of Government in our contracted fphere. 
We proceed, and find that a Council named by 
the King, act Legiflatively, as a Second or Middle 
Branch, between the Sovereign and People ; and 
we inftantly figure to our minds a Houfe of 
Lords. We behold a Houfe of Reprefentatives 
chofen by the People, engaged in framing Laws, 
laying ‘Laxes, and regulating the Affairs of thia 

| Community, 
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‘Community with the concurrence and confent 


of the other two Branches; and we as readily 
form 2n idea of the Houfe ‘of? Commons. The 
Outlines of Government agree in both cafes; and 
I defy any Man to fay, They are not fubftan- 


tially the fame, fo'far as local circumftances will 


admit, and a narrow circle of Duty will allow; 
and faving alfo, certain eminent Diftin@tions 
which can only belong to the Sovereign State. 

Judge Biacxstone*, fpeaking of the Colo- 
nies, thus exprefles himfelf: ‘ The Form of 
<< Government in moft of them is borrowed from 
** that of England; they have a Governor nam- 
“ed by the King, or, in fome Proprietary Co- 
** lonies, by the Proprietor, who is his Reprefen- 
** tative, or Deputy. They have Courts.of Juf- 
“© tice of their own, from whofe Decifions an 
*¢ Appeal lies to the King in Council, here in 
“< England. Their General Affembly, which 
** are their Houfe of Commons, together with 


© their Council of State, being their Upper - Elaufe, 


“* with the concurrence of the King, or his Re- 
“* prefentative the Governor, make Laws fuited 
** to their own Emergencies.” 

Having, I hope, fatisfactorily proved, that the 
Council of this Colony are a Second or Middle 
Branch of our Provincial Legiflature, and in fa@ 
an Upper Houfe of Aflembly, I propofe to anfwer 
the feveral Popular Arguments fuggefted by a 
Spirit of Faction in fome, and by Ignorance in 
others. Honk 

Ir is afferted, that the Council cannot be an 
Upper Houfe of Legiflature, in nature of a Houfe 
of Lords, becaufe ‘they | are appointed by the 
King, may be fufpended by the Governor, and 
are removeable at. the King’s pleafure ; becaufe 


@ ;. Blackfione, 108. 
they 
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they are not endued with the fame Rights and 
Privileges as the Houfe of Lords ; and becaufe 
they are not a permanent Body, and Indepen- 
dent of the Crown. Fdo not recolle& that any 
thing more has ever been urged againft the pre- 
tenfions of the Council, but what falls under 
one or other of the points above fugeetted. 

~ Tconceive that the Council being appointed by 
the King, is an objection both idle and abfurd; 
becaufe the Hereditary Counfellors of the King- 
dom, the Houfe of Lords, (which the pride of 
eur Plebeians will not allow this Body to compare 


themfelves to, even diftantly, reftrittively, or meta-— 


phorically) are rvaifed to thofe dignities by the 
immediate grace and favour of the Crown, It 
js the King who places Coronets on the Heads of 
his Subjects, and at a rif whether they will fit the 
Heads propoted to wear them ; all Honour flows 
from thence; and if the appointment of the King 
teffens the confequence of One of his humble 
Council of South Carolina, it muft operate equal- 
ly againft Coronets and Mitres. But it is faid, 
that the Council may be fufpended, and removed 
at pleafure. This fituation, I muift own, 1s preca- 
rious, and liable to great objection: however, 
when we reflect that it is merely honorary, at- 
tended with no profit, but much trouble, and 
more vexation; when we confider, that fcarce an 
inftance can be found of any wanton or arbitras 
ry exclufion, by the Kuirig’s Governors, of a 
Member from his Seat in Council, and that the 
difficulty for the Crown to fupply thefe Vacancies, 
under the various difcouragements which attend 
the fituation, is extremely great; we fhall have 


yeafon to conclude, that the Appointment is not 


altogether as Dependant, .as fuits fome Men to 
reprefent. But granting it were as contended for, 
the power of the Counfellor remains: the fame ; 
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kis Tenure is precarious, and.on that fcore his 
Virtue may be put to a feverer trial, but ftill he 
has a clear Conftitution to govern and direct 
him; and the Argument is no ftronger againtt 


° 


the Provincial Council, than againft Provincial 


4 _ _ Judges: till very lately, the Judges of England ~ 


were in little better condition themfelves ; and 
yet their Judicial Power was never queftioned, 
or their Authority difputed. 

A man may have as good an eftate for years, 
during the term, as another who boafts a Fee 
Simple; and though the Council have no ftated 
and determined duration, fill I do infift, that 
the Power vefted in them is juft the fame; it 
may be exercifed with as much independance, as 
by a Peer of the Realm; and though in a more 
precarigus way, and with greater peril to the 
Party, yet the objection ftands good only againft 
the Tenure, not againft the extent of Power or 
Jurifdiction. 3 
~ For my own part, I have ever been indifferent 
about the Stile and Title of the Council in their 
Legiflative Rank, and have always thought it a 
matter of {mall moment, whether they were 
called, His Majefty’s Council, The Council, The 
Board, or The Upper Houfe. Names may be pro- 
per in fome- cafes to fignify Things ; but Names 
can never confer Rights, or give a line of Jurif- 
diction; and therefore I have been fatisfied with 
contemplating, that this Body enjoy Subftantial 
Rights, and by their Negative and Controuling 
Power, in all Legiflative Acts, are to be looked. 
upon as maintaining a due Balance in the Confti- 
tution of our Minor State : it is therefore weak, 
nay, childifh, to contend, that they are merely 
a Privy Council, when the whole Courfe and 
Order of the Legiflative Proceedings diftinguifh 
them as one Superior Branch, , ) 

| [3 ea Many 
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Many people argue, that although Bills are 
fent to the Council, and Public Bufinefs is tranf- 
acted with them in a Parliamentary way, that 
{till they are only aCouncil: they admit, indeed, 
their power to do certain Mechanical Acts, and 
to give their Concurrence or Diffent; but they 
flatly difallow them to be an Upper Houfe, or 
that they are entitled to any of thofe Parliamen- 
tary Rights, Privileges, or Diftintions, which of 
neceffity pertain to the feveral Branches of the 
State: they will gracioufly allow them all the 
drudgery and toil of a Houfe, with a large portion 
of fcurrility, invective, and abufe; ‘but they 
cannot condeéfcend to admit, that they enjoy any 
badges or. enfigns of Authority, or that they 
pofiets, of right, a co-ercive power to punifh in 
any cafe whatever. 
~ The Council, confidered merely as fuch, muft 
confent as well as advife ; and confequently theig 
judgments are to be informed of every faét ne. 
ceflary for them to know, previous to their giv- 
ing fuch confent. Now, if it is acknowledged, 
that Parliamentary practice is the moft eligible 
mode of doing bufinefs, what reafon can in 
juftce be afigned, why they fhould not be allowed 
to hold aLegifiative confequence; in fact, as well 
for their fecurity, as for maintenance of their 
dignity , fince they formally carry about them 
every “appearance of a Legiflature, by concur- 
ring in or rejecting, by altering or amending Bills, 
and by ftriétly purfuing the feyeral modes of 
Parliamentary procedure? It feems pretty clear 
tome, that under thefe circumftances, it is more 
forthe honour and credit of the Colony, to view. 
the Council as an Upper Houfe, in imitation of 
a Conftitution which every one affeéts to admire 
and nothing can be more abfurd of unjuft than 
to fuppofe, that His Majefty ever. meant to. im- 
Mi, ah . 2m | nofe 
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pofe burthens upon Perfons, without intending 
at the fame time to give them all neceffary: 
powers for their protection and fupport. _ And 
can any thing be more unreafonable than to con- 
tend, that the Members of Affembly, fitting on 
Legiflative bufinefs at the Weft End of a Public 
Building, have, and enjoy, the Privileges of Mem- 
bers of the Houfe of Commons; and that the 
Council deliberating on the fame Bufinefs at 
the Eaft End -of the fame Houfe, in the fame 
way, and to the fame general end, and in every 
ftage of which. Bufinefs they have an equal 
Concurrence, and ultimately an abfolute Nega- 
tive on every Act of the Cammons Houle; and 
_yet they thall have no Privileges or Power of an 
Upper Efoufe, or Second Branch of the Legif- 
lature, but are to lic open and expofed to every 
{fpecies of infult, without the leaft thadow of 
power to punifh or corre‘t? The inequality 
_ _ under fuch a fituation is fo glaring, that the duc 
f equilibrium would be loft, and all Power would 
f center in the Houfe of Reprefentatives. : 
ft In the courfe of my obfervations, I have been 
} obliged to mention certain Inftru@ions from the 
if King to Flis Governor, as proofs of His Royal 
‘ Intention, that the Conftitution of the Colony 
—— fhould be affimiJated to that of the Mother- 
| f Country ; and it is my wilh that I may be under-. 
: ftood to mean that, in general, Inftruétions are. 
| _ mere Directions for the Governor’s Condu&t ; but 
fy fometimes they are in addition to the Commiffion, 
| and contain a more full explanation of the King’s 
| _——- Pleafure, refpe@ting the powers given in, and by,, 
the faid Commiffion, under the Great Seal; and 








___ therefore fuch Inftru@ions may well be argued 

from, provided they are framed upon the prin- {ik 

: ciples of the Englifh Conftitution And this. nas. } 
turally leads me to view the prefent fubject in &§ 
Se . : another. ' oS 
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another light, and] think it muft add ‘greatly to 
ftrenethen the foregoing reafoning. 

I lay it down as an undeniable propofition, That 
the King can give no other Conftitution to His 
American Colonies, than one refembling that of 
England, no other plan of Civil Government can 
be inftituted by virtue of any power under the 
Creat Seal of that Kingdom: for when the Sub- 
jects of the Parent-State repaired to the Weftern 
World, they did not renounce their Connection 
with it,—T he Colonies are not to be confidered 
as conquered Countries, being parts and parcels 


of the Britifh Empire, and fettled by Britifh Sub- 


yects; and they are the Kine’s Plantations, but 
J ee & 


not His Conquefts. By the 22d and 23d Car. II. 
¢. 26, they are through the whole A& called the 
King’s Enelifh Plantations : and in the tenth 
paragraph tis faid, ‘* Inafmuch as the Planta- 
tions are Inhabited with His Subjects of Eng. 
< Jand,?—And fo in 15 Car. I. ¢. 7. fre: and 
12 Car. II. ¢. 34. they are called Colonies and 
Plantations of. this Kingdom of England. 


. 


-No Man will be fo hardy as to declare, that 


when the Subjects repaired to America, they 


‘therefore quitted the Laws and Conftitution of 


their Country : — they could not relinquish their 
Natural Allegiance ; and it was not in their pow- 
er to do the other. — This is a Dominion belong- 
ing, not only to the Crown, but to therRealm 
of England, though not within the Territorial 
Realm. Vaughan, 350, 1ays, that they follow 
}england, and. are a part of it, | 

* That Allegiance continues, let the Subject go 


to the remoteft Region of the King’s Dominions, 
every one muft readily admit ; for which reafon, 


the Laws muft govern and protect him >: wnum 


+ Vaugh, 402. 
? | trabit 
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lrabit alterum. Befides, the Great Seal extends 
‘to America, and a Writ of Error lies to all fub- 
ordinate Dominions, of which the Plantations 
are held to bea part. Now to fhew that this in- 
timate Connection, this continuing and fubfifting 
Dependance, were clearly underftood about ‘the 
time of the firft Settlements in this Quarter of the 
World, I cannot omit taking notice, that in 
the Reign of Charles II. one of the Articles of 
Impeachment againft Lord Chancellor Clarendon 
was, “‘ that he had introduced an Arbitrary Govern- 
© ment into bis Majefty’s Plantatzons.” 

From thefe general Obfervations it feems very 
evident to me, that the Civil Eftablifhments of 
this Colony, being made by the King Faure Corone, 
muft be looked on as Authorities refpectively 
bearing the Image of the like Powers in the 
Mother Country, and operating in all refpects as 
fuch, as nearly as the local Condition of a fub- 
ordinate and dependant Colony can enable them 
to do. 

The Refemblance is ftill more ftriking when 
we take a View of the different Departments. 
We have Courts of Common Pleas and King’s 
Bench, of Oyer and Terminer, of Chancery; as 
alfo a Court of Admiralty, and Ordinary for 
Probate of Wills and granting Adminiftrations. 
We have Circuit Courts, Sheriffs, Coroners, 
‘Conftables, and Juftices of Peace; and thefe fe- 
veral Jurifdictions fubfift by the fame Authcrity, - 
and for the fame great ends, as the like Courts 
in England. Our Laws are principally thofe of 
‘England, in all the great Branches of Liberty, 
Property, and Perfonal Security ; and the Mode 
of Practice is the Mode obferved in England in 
all fubftantial Points. Our Legiflature confifts of 
the Governor, who reprefents the King; and he ~ 
is Head of the Community. Our Council, con- 

fiiting 
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fitting of Twelve Members (for want of a Nobi- 
lity) form an Upper Houfe; and the Lower 
Houfe, which anfwers to the Houfe of Commons, 
is compofed of the Reprefentatives of the People. 
Thefe Three Bodies do the moft important Acts 
of Legiflation : they raife Money, impofe Duties; 
and pais Laws, extending to the Lives, Liberty, 
and: Property of the Subject; and many perfons 
have futfered death by Laws of our Provincial 
Legiflature, before the Royal Affient has been 
bs obtained, : | | 
y By an Act of the Affembly, paffed the 12th’ 
a of December, 1712, entitled, “* An Act to put in 


| By. *¢ force in the Province of South Carolina, the 


“¢ feveral Statutes of the Kingdom of England, 
“ or SouthBritain, therein particularly mentioned; 
“ the Acis enumerated are not only declared 


Ses 


te : * to be in as full force, as if they had been 


« fpecially enacted, and made for the faid Pro- 
¢ vince,” or by any Affembly thereof, but alfo 
the Statutes referred to, or explaining fuch enu- 
merated Statutes, and all the Statutes relating to 
the Allegiance, or declaring the Rights and Li- 
berties of the Subjects, are made of the fame 
. Force. 
oe The feveral Civil Officers are likewrfe declar- 
| ed to have the fame Power and Authority of the 
like Officers in Eneland. ‘The Common Law it- 
felf is alfo made of force; and it is ordained; 
that the Courts of Record fhall have the power 
of the King’s and Queen’s Court, mentioned in 
any of the faid recited Acts. ? 
This Civil Order of Government is furely a 


fame can fuit our dependant Situation; and what 
cruel Hand will attempt to fpoil a fingle Feature 
of the Picture ? 
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Upon a critical Survey, and nice Comparifon; 
at muft be owned, that the Piece, though it has 


merit, is not perfeét : but the fame objection will 
lie, ih very great force, againtt the Original it- 


| elf; for, though much hus been. done to give 














the Royal Prerogative. 


Branches of our Meaiiaeiat Legiflatures § Ps 


ftrength and ftability to the Conftitution, much is 
ftill wanting to fecure it. Every man knows the 


Faults of the one; and therefore I fhall briefly hint 


at the Imperfeéctions of the other—with this humble 
requeft, That an Argument on the {core of a De- 
fect, may have no other byafs than to fhew, that 
‘the > Copy wants fome correction and amendment. 
—The grand Flaw in our Civil Eftablifhment is, 
the Want of that Independance, fo .neceffary to 
preferve the true, Political Balance; but when we 
reeret_this Want, let us patiently. reflect, whether 
fuch'a State of Independence can properly fubfitt, 
or, in the nature of things, fuit our particular con- 
dition. The Governor holds the firitt Rank in our 
Legiflature ; and though he reprefents the King; 
it will be found impoffible that he can poffefs fo 
large an Independance ; for he is but a Delegate, 
is only cloathed ‘with certain limited Portions of 
His Confent to Laws is 
rather provifional, than final; and, even in his Le- 
giflative Station, he is controuled by Inftructions ; 
and,.therefore,.is a two-fold Character, as Fudge 
atid: Minifter. 

The uncertain Tenure by which the Council 


hold their places, points out, likewife, the fame 


want of Independance; but is it a found Argu- 
ment to fay, that. becaufe thefe two Bodies differ 
fo widely, on comparifon, from the King and 
Houfe of Lords, that, therefore, they are no 
This, 
indeed, is not afferted in relation to the Governor; 
but it would hold equally {trong again{ft him, as 


| againft the Body to whom it is oppofed; and con- 
I 


fequently, 
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fequently, by proving too much, it a€tually proves 
nothing to the purpofe. The queftion, properly 
put, is not, Whether each Body has as much 
Power as the like Bodies poffefs in the King- 
dom of England, for this is neither poflible, or 
neceflary to our dependant State; but the true 
queftion is, Whether they do not refpectively act 
in points of Legiflation ; and Independently too, 
of each other; and without one controuling, of 
unduly influencing the other? And I will be bold 
to fay, They do; for they fit apart; and the Acts 
of the Council are not confidered as the Acts of 
Individuals, but of the Body at large. The In- 

dependance, therefore, is decently enough main- 

tained in a Conftitutional View, between the fe- 

veral Powers acting feparately within the Jurif- 

diction of the Colony; and the dependance 1s, 

tri€tly fpeaking, only as finally refting upon the 

King himfelf, or, in other words, both Governor 
and Council hold their places at the Will of the 

Crown, and yet, atting diftinétly in the Colony, 

are independent of each other, I lay very little 

ftrefs upon the circumftance of a Governor hav- 

ing it in his power to Sufpend, becaufe this is, in 

fome degree, provided againft by his Inftructions; 

and arbitrary removals fo. feldom occur, that 

they can fcarce be fuppofed to influence the 

prefent fubje&t of difpute, 

" It is by no means neceffary, that our Legiflature 
fhould enjoy the fame Extenfive Rights, and Ho- 
norable Diftinétions, as the Legiflature of Great 
Britain ; becaufe we are fubordinate to, and de- 

pendant upon, the Sovereign State, We move in 

a narrow Circle, and have little more to do than 

to take care of our Eftates, preferve a decent Po- 

lice, repair Churches, clear Cuts, make Drains, 

mend Roads, and Bridges, and Ourfelves, which 


much require it, and to thank God for his Boun- 


ty, 
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ty; ahd the King for his Protection. And if we 
will but modeftly fee what a contra@ted Scheme 
this is, compared to the immenfe objects of 2 
ereat Commercial Kingdom, having Territories 
in every Quarter of the Globe, we fhall be better 
fatisfied with our Condition, and find lefs fault 
with the feveral Orders of our little State, the im- 
portance whereof is proportioned very properly 
to the {mall and circum{fcribed circle, within 
which we have ahy part to act. 

By this time I hope my Reader is convinced, 
that our Colony Conttitution is borrowed from 
the Englith Model; and as all the parts bear fo 
near a sefemblanec:: ; as the King could give no 
Civil Government incompatible with, or repug- 
nant to, Fiis own; and as Reafon points out, that 
the refpective Branches of our Subordinate State, 
are intended to aét in imitation of thofe from 
whom the whole plan is apparently derived ; that 
therefore. no exception will be taken to deprive 
one Body of Men of thofe Rights, which they 
ought to hold under the fame Authority by which 
all the other Members of. our Civil State hold ey 
and enjoy theirs. a 

- Upon the whole of this enquiry; I think ie Wald 

mit appear, that His Majeity’s Council are a | 
Middle Branch, or rather an Upper Hout of Le- 
oiflature of the Colony of South Carclina. 

- When. } ferioufly ree, that the nearer we 
ean refemble Ourtfelves to ‘the Mother-Country, 
the more Honor will redound ; and when I call 
to mind, that it ought to be our Glory and Am- 
bition to preferve a good Underftanding in that YY 

uarter ; [ am amazed, beyond meafute, to find " 





~ 





fuch a fpirit of Cofitradi&ion: and fuch untoward 

Sentiments prevail. 

_ Icannot now entertain a doubt, that the Coun- | | 

cil are an Upper Honfe ; 1 am well convinced they ah | 
I 2 frand a 
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ftand in that relation; and I muft fay,’ that the’ 
daring denial of this Power is a bold ftep to- 
wards a Diffolution of our Civil. Government. 
It muft be confeffed, that the Houfe of Affembly 
have preffed fo forely for many years upon this 
Second Branch, that it has made many refpectable 
Perfons /by of accepting what was formerly 
efteemed a Seat of Honor and Diftinétion. When 
the General Opinion proclaims, that a Place in 
Council is a kind of alienation from the concerns 
and intereft of the People; that the Members are 
{aid to. poffefs Rights which every Perfon in the 
Community is called upon to queftion ; when they: 
are reprefented as arrogating to themfelves, pow- 
ers which never were intended to be beftowed 
upon them, and there is no Tribunal on the 
Spot to decide the difference ; when the party 
allotted them to aét- is made a mockery, and the: 
Populace are encouraged to believe, that the 
Council are mere Tools and Engines-to the Crown, 
from whom they pretend to derive Powers, 
which are wantonly ftiled Ufurpations; what. 
fecurity can fuch a Branch of the Legiflature: 
have, when they. are neither formidable by, 


‘Numbers, nor’ important in the: courfe.of Ju- 


rifdiction ? | 

The Affembly have now declared tothe People, — 
that there is no Upper Houfe, and that a Com-. 
mitment: for Contempt- by the Council. in that 
charaéter is Illegal, Unconftitutional, and Op- 
preffive ; and fo I muft allow it to be, if they 
are not a Second Branch of the Colony Legifla- 
ture. This is a melancholy Judgment, big with: 
danger, and fubverfive of all Civil Order: The 
bands of our Society are now loofened, the plan: 
of his Majefty’s Government totally difordered, 


and the Commons are the vortex which fwallows 


all the power. 


We 
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We are furely going back to the unhappy era iB. 
of 1648. Hiftory informs us of the Evils of | 
thofe days; and we may guefs what ill effects will 2 
flow, if fuch doétrines are revived; efpecially if ie 
there is no Middle State to reftrain the. exorbi- p 
tancies of Democratical Oppreffions. Methinks ie 
I fee the beautiful copy of our Englifh Conftitu- Hy 


tion much altered-and defaced; yea, the vitals of 
our Civil State have received a mortal wound : 
but my hands are not embrued in this cruel 
murder; and though I behold ftrong men, like 














Sampfon*, taking hold of the middle pillars, over- 
fetting by one bold effort the fabric they fupport,. 
_J will fooner. be buried in its ruins, than be a for- 3 oF 
rowful fpectator of a Fatious Triumph. | ae 
If the Council are no Upper Houfe, though We 
they do the bufinefs of one, and have no autho- >) 
rity to Commit in any cafe; if they are deftitute | 
of every Parliamentary Right and Protection, f oh 
fee nothing to oppofe the Sons of Violence and li, 
Diforder from intruding into'the Council-chamber, Hi ; 
everawing their proceedings, obftructing the bas | 
‘Members in their Legiflative deliberations, and eal 
R committing every act of difrefpect and iniolence ;. P | 
and under all thefe pungent ageravations, his aa 
Majefty’s- Honourable Council mutt either fubmit tid 
to the affront, or exert a power which two Juftices rad 
will under colour of Law evade, and for which La 
the Affembly will beftow their highefl commen- he f 
dations. What Man of Spirit and Reputation: } hia 
will condefcend to this inhuman-treatment ? The “4 
Subject who owes a duty to the King, likewile \ 
owes a duty to himfelf; and if he. neglects to A 
| fupport his own honour and dignity, it is much | ‘ q. 
to be feared he will add little to his ftation.. 4 
* Judges xvi, ver. 29+ ' 
a | ah aaah Men 4 
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Men who ferioufly contemplate this important 
fubject, aod who have no private intereft to ferve, 
or facuaties pallion to indulge, who fearch for 
Truth as 2 Pearl of great price, and with the pro- 
fperity of every Member of the Empire; muft 
lilently bemoan the unhappy and deranged {tate of 
Public Affairs in one of the moft flourifhing Co- 
Jonies of North America. | 

I have briefly fketched out the wide difference 
between the Houfe of Lords and the Council of 
our Province, and I have aHo hinted that our 
dependant fituation makes it neither fuitable nor 
proper that our Privileges fhould approach a lteral 
comparifon with choles of the Parent-State ; bue 
furely fo mach power and weight mutt veft in this 


Middle Branch, as will aniwer the ends and 
Pee of their original inflirution. Every one 


admits, that their conient is abfo olutely neceflary to 
the enacting Laws and Statutes; and it is bis con- 
fent which gives them a Lesiflative Capacity, and 
entitles them to fach rights and privileges of Par- 
hhament’as are immediately effential to their exifts 
ence as one diftinct Member of the State. The 
power of Commitment for Breach of Privilege 
and Contempt, is that kind of authority which is 
neceflary to their exiftence as a Body; for without 
it, every thing they do is a mockery and farce, 
age nen are a mere Tub tothe Whale, to fport and 
play with. Judges, Juftices, and Courts of Juftice, 

enjoy, and. daily exercife this power; andif de- 
prived of it, they could nor fubfift a moment, or 
anfwer the end of their appointments. And if 


Magittrates, when perfons are brought before them 
by Habeas Corpus, take upon them to difcharge 
Frifoners committed for Contempts, becaufe no 
Act of Parhament is produced to warrant the 
Commitments, I am inclined to believe, that the 
Court'which Committed would devife fome plan 
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haps fome ignorantly fuppofe, that this power of 
Commitment, the Privileges of Parliament, and 

the Right which Courts fometimes practile of giv- 

ing Protedtions in certain cafes, all {pring as con- | 
ceflions from the Crown: but this is not the fact ; | ¢ 
for the Prerogative has no fuch powers to give. eesti y ‘i 
Perhaps others believe, that they are derived trom , | 
fome old Statute, deep buried in the Rolls of Par- ; 


liament. This neither is the cafe. No; thele 3 a | 
powers arife by the neceffary operation of Law,  &g 
as incident to the refpective Courts and Offices Pa 
which exercife the fame ; they are entwined, as it bigs 
were, in the Conftitution itfelf, and areas much 
a part of the Law of the Land, as Magna Charta, : iy 
or any other venerable Statute. The King cannot an 
make Law, or create Privilege; but it is the Con- | 














{titution itfelf which conveys peculiar and acknow- aii 

ledged Rights, and Privileges, and Prote&tions, to ~ i 

the Parliament, to certain Officers of Truft, and | i 
to the Courts and Minifters of Juftice. Their | 
origin, perhaps, cannot be traced to the fpring- cy 
head, any more than many principles of Law; of 
2 but immemorial ulage, general confent, and ur-  &£ 
gent neceflity, have given them as deep and good | | a 
a root, as written Laws or Statutes poffibly could iW 
Ose | | | ed 
The Ninth Article of Rights infifted upon at Ly 
the time of the Revolution, is, ‘* That the Free- | 

“¢ dom of Speech, and Debates or Proceedings 

‘in Parliament, ought not to be impeached or | 

*¢ queftioned in any Court out of Parliament.” <4 
Now, comparing our Legiflature, for the purpo- h\! Ne 
fes of our own interior Polity, to the great Ori- q | 
ginal from which the fame is evidently copied, it es 

feems unjuft to the laft degree, that the Proceedings q ) 

| of a Provincial Council fhould be impeached and ri 
© queftioned, nay over-ruled by Inferior Magiitrates 5 id 
| tee and | & 
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and that perfons fhould be abfolutely fet at liberty, 
| Committed by them acting legiflatively ; and that 
i the Affembly thali alfo be permitted to interfere, 
a, _ cenfure the Middle State of the Colony, and give 
marks of applaufe to their own Members who 
-prefumed to decide fo nice a queftion. And this 
is the more extraordinary, when it is confidered, 
that the Act of Settlement at the Revolution, gives 
no new and unknown Rights, but merely declares 
fuch as the People then claimed to be their indu- 
bitable Rights and Liberties; and likewife when 
we farther refle&t, that our Patriots are always hap- 
py to point at periods which have been fo *condu- 

cive to the eftablifhment of Public Freedom. 
_ No mancan give a good reafon, why the Af. 
fembly fhould have fuch Rights, and deny them 
to the Council; for they can only claim them as 
bearing a relation to that Body which enjoy them 
in England, and the Council can only do the 
fame; and it cannot admit of doubt, that the 
power is as neceiJary and effential to the one Branch, 
as it is torthe other. Perhaps it may be faid, 
that the Council are few-in number, and that the 
power may be abufed. ‘To this I can only anfwer, 
That Popular Afiemblies are moft likely to be hur; 
; ‘ried into acts of precipitation, as well as violence ; 
and that the objection to Power, merely becaufe 
the fame may be abuled, is weak to a degree: 
and when I afflure my Reader, that the Power of 
Committing has never been exercifed by the Coun- 
ata cil more than twice from the firft Settlement of 
Bie the Colony, no great ftrefs can be laid upon the 
a! | danger of intrutling the Upper Houfe with. fuch 
a Power. But to fhew my candour, I muft frank- 
ly own, that this argument is as {trong to prove 
ine People very good, as to prove the Council eis 
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The whole’ fcope of the argument againft the 
Council’s power as an Upper Houle is, That they 
are not as Independant as the People wifh, and of 
courfe do not poffefs that degree of Freedom 
which befits the Legiflative Body of a Free Coun- 
try; that is, the Council are not the Hereditary 
Countellors of the King, nor do they poffefs many 
of the high privileges which pertain to that illu- | 
ftrious body. -They are no Court of Judicature, &§ 
nor, do they try their own Members on life and | 
death; they derive nothing from prefcription or fs 
time immemorial; and their tenure is at the plea on 
fure of the King, or-at the will of a Governor, &§ 
And becaufe thefe things are fo, fhall this Branch Cai 
have no privilege whatever ? Becaufe they are not | | 
wholly Independant, are they on that fcore to be | of 
Dependant altogether? Is there no intermediate , 

{tate between the moft extenfive and the moft li- 
mited authority ? And becaufe the Council are } 
not a Houfe of Lords, are they deftitute of all Lie- | 
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giflative Rights ? This kind of reafoning is pre- 
fumptuous to a great degree; becaufe, granting 
we pofieffed thofe ample powers, they muft be _ | 
. ufelefs. burthens. “We have neither Finances to pee 


maintain the dignity, or Objects to deferve the ag 
fplendor ; our State is narrow, and our wants are ae 
few; we have no profpect beyond the limits of fd 

the Colony, and therefore the Nobility would be aa 


idle affectation, foolifh pageaniry and infenfible pa- 
rade. But thefe circumftances by no means ex- 
clude fuch incidental and concomitant powers as 
are neceflary to fupport a certain degree of dig- 
nity and weight fuited to our cafe, and requifite 
for the maintainance of due order and diftinchion, 
, ‘When time flall ripen, and make us Independant, 
we may afpire to Dukedoms, and pant for Lord-. 
—s foips; but at prefent, we may content ourfelves 
ROY ae | ee with, 
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Hi a Man ( 6 f 
if with the power we have, which, is nearly equat 
| [ go the power we really want. | 
a Ltake ic for granted, that I have faid fuficient 
to.convince my Readers, that the Council are an 
Upper Houfe, and have a right to Commit for a 
. Breach of Privilege and Contempt; | fhall there- 
iF _ fore only cite a few Cafes to convince them, that 
| 
i 





a Man cannot be legally difcharged by any Power 
whatever from a Warrant of Commitment by a. 


i, Legiflative Body, during the fitting of both 
i Houfes. , \ 
= In the Cafe of one Sheridan, who, in 1680,. was : 


in cuttody by Order of the Houfe of Commons, 


and who applied for a Habeas Corpus, which was 
denied, the matter was agitated in the Houle; 
t and one of the foundeft Lawyers in thofe days, 
uf Sir William Sones, in exprefs terms declared, that 


the Habeas Corpus Act doth not extend to Com- 
mitment. by either Hovfe of Parliaments; that it 
- yelates merely to Cafes bailable ; that Commit- 
ments by the Houfe are in the nature of Judg- 
ments ; and that no Commitment on a Judgment 
is a bailable Cafe. This happened about two ; 
years after the Habeas Corpus Act paiied, which 
makes it a ftrong argument in point. | 
The celebrated Cafe of the Aylefbury. Men has. 
fettled this matter beyond a doubt ; and the only 
Cafe which has occurred fince that Determination, 
is that of the Honourable Alexander Murray, 
about twenty-two years ago; who being ‘Com- 
mitted by Order of the Houfe of Commons, and 
, a Habeas Corpus being ifued, the caufe returned 
by the Goaler was only an Order of the Houfe of 
| Commons, without any erime alledged, and the 
i Judges declared they could not ‘ Queftion the 
f «© Authority of that Houfe, or Demand the caule 
y i -¢ of their Commitment, or Judge the fame ;” 
and they remanded the Prifoner: this great point 
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stherefore clearly fettled, and zow is become the 
Eftablithed Law of the Land. 

Some people object, that the Council are a 
mixed Body, and that it is improper to veft the 
fame’ perfons acting as Advifers to the Governor 
with the Legiflative Powers of an Upper Houle ; 
but I fee no great weight in this Objection; as 
there is, in fact, no connection between the re- 


fpective Duties, they being altogether diftinct, and 


feldom bearing the jeait relation to each other: 
however, granting ‘that a Cafe may arife in the 
Legiflature which had been in fome degree under 
the confideration of. the Council of State, it can- 
not be fuppefed.that the Members of the Council 
will counteract Legi/latively, what they had before 
done or advifed as a Board of Privy Council, be- 
¢aufe thefe-different fituations create no feparate 
interefts, neither do they fubject the Members to 
any invincible necefity of acting in a manner contra~ 
diGory or repugnant to themielves. 

TRis Body, by their very conftitution, are iIn= 
tended to maintain a kind of Balance between the 
Crown and the Pesple; for ‘* the two Eloufes * 
« naturally drawing in two directions of oppofite 
<< interefts, and the Prerogative in another, {til 
«© different from them both, they mutually keep 
*¢ each other from exceeding their proper limits.” 
The Council are a fort of Barrier to withftand the 
Encroachments of the Lower Houfe; and by the 
experience of a Century at leaft, the Inftitution 
has been found to anfwer extremely well the pur- 
pofes of our Subordinate Jurifdiction. The great 
miftake in which men find themlelves involved 
upon the fubject, is wholly owing to an Original 
Error. We are apt to argue from the fituation 
of a great and mighty Kingdom, without perceiv- 


* 1, Black. 155. 
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ing, that political jitnefs and expediency, fuch as 
are fuited to the Rank, the Wants, or Neceffities 
of an Empire, cannot be applied to our Limited 
condition. The pitne/s mutt undergo various changes 
and modifications; and though we may retain 
certain features fufficient to prelerve a kind of re- 
femblance, and mark our Filiation, ic 1s impoffible 
we can literally copy the whole piece. : 

The Eftablifhment of Provincial Councils in 
their prefent form, has till lately given fatisfaction 
both to the Crown and:People,. and .the op- 
pofition which has been ftirred. for feveral. years ) 
palt, is owing. to fome Alterations which 
Time has produced ; the moft ‘material of 
which is the encreafe of the People’s Reprefenta- 
tives in General Affembly, whereby the due equi- 
poife is in a great meafure loft, and the weight of 
power centers with the People. Like cau/es will in 
all Countries produce like effefs ; and whenever 
that nice equilibrium which the different Branches 
of the-Conflitution are intended to. preferve, is - 
loft, by an acceffion of too much power to either 

; Branch, the one will of courfe fwallow up the 
other. Thus it happened, the laft Century; when the '} 
| 2 ommons had refolved upon the Downfall of Moz 
qf archy, they likewife voted the Houfe of Lords to 
ih Be ufelefs and dangerous. 
y The Colony fufters i in no refpect by the twofold 
charaéter of a Council; but if a Privy Council 
MI | were to be formed promifcuoutly from the Mem- 
He ' bers of both Foutles, this would weaken the weight 
Ry 3 of the Crown, and add greatly to the {cale of the 
Bia People, which ftands in need of no addition. But, 
he in my apprehenfion, it feems abfolutely neceflary 
1 that the Nu mbers ‘of the Council fhould be en- 
ie, eveated; and for this plain and obvious reafon, 
a he Becanle a body of Twenty-four Counfellors, for 
Lf in{tance, appointed by the K ing from ‘the Firft 
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Rank of the People, moft diftinguifhed for theie 
Wealth, Merit, and Ability, would be a means 
of diffufing a confiderable Influence through every. 
Order of Perfons in the Community, which muft 
extend very far and wide, by means of their 
particular conneétions; whereas. a Council of 
Twelve, feveral of whom are always abfent, can 
have little weight, nor can their voices be heard 
amidft the clamour of prevailing Numbers. 

I think this Body, acting Legiflatively, ought 
to be made independent, by holding that ftation 
during the term of their Natural Lives, and de- 
terminable only on that event, or on their intire 
departure from the Province. But the fame Perfon 
might neverthelefs, for proper caule, be difplaced 
from his Seat in Council; which regulation would, 
in a great meafure, operate as a Check to an arbi- 
trary Governor, who would be cautious how he 
raifed a powerful Iinemy in the Upper Houte by 
arafh Removal; at the fame time that the power 
of Removal would keep the Member within pro- 
per bounds. The Life-Tenure of his Legiflative 
Capacity would likewife fufficiently fecure that Jiz- 


dependency which is fo necefiary to this ftation, and 





fo agreeable to the Confticution of the Parent- 


State. 1 know fome folks will raife both fcruples 


and fears ; but for my own-part, I think without 
much reafon: for if we attend to the workings of 
human nature, we-fhail find, that a certain degree 
of Attachment commonly arifes to the Fountain 


from whence an Independent Honor flows. Op- 


pofition feldom fettles upon the perfons who, 
are raifed to Dignity by favor of the Crown, it 
having fo much the appearance of Ingratitude, one. 
of the moft detefted vices ; and it ever actsa faint 
and languid part, till a Defcent or two are pait, 
and the Author of the Elevation is extinct. From 
this reafoning it feems tolerably clear to me, ae 
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che Legiflator being for life, and deriving his 


‘confequence from the Crown, will rather incline 


to that feale , and it is not probable that his oppo-' 
fition could in any inftance be razcorous or factious, 
inafmuch as, though his Life-Eftate is fecure, he: 
would not wifh unneceffarily to excite the refent- 
ment of the Crown, or exclude his Defcendants 
or Conneétions, perhaps, from fucceeding after- 
wards to fuch a Poft of Honour and Diftinétion in 
their Native Country: in fhort, this idea feems to 
admit fuch a qualified Dependency, as will attach the 
Perifon to: the fide of tne Crown in that propor- 
tion which the Conftitution itfelf allows, and yet 
fo much real Independency, as will make him fupe- 
rior to ats of Meannefs, Servility, and Oppreffion, 
Whether thefe fentiments are well founded, or not, 
I fubmit to the impartial judgment of my Readers 
what I principally mean to’ infer’is, that the Hap- 
pinefs of thefe Colonies muchdepends upon a due 
blending or mixture of Power and Dependence, and 
in preferving a proper Subordination of Rank and 
Civil Difcipline. 

Some few diftin@ions it might be proper to an- 
next to this fituation, as an induce.nent to Men of 
Family and Fortune to accept the truft; for, in 
its prefent zmpotent ftate, it is a real burden sand 
as being overborne by the force of Numbers in 
the Lower Houle, is rendered obnoxious to the 
People, and oppreffive to the Party. 

Thefe hints 1 venture to throw out as a kind of 
temporary or provifional expedients, fuch as may 
fuit our prefenc ftate and condition, and in con- 
formity, in’ fome degree, to the original plan 
fketched out on the Firft Settlement of our Ame- 
rican Colonies. What may be fit and proper for 


.each Province upon a change of the Syftem alto- 
gether, and upon a more enlarged and compre- 


henfive plan, 1 do not prefume at prefent to fug-_ 
: gelt 3 














ste t, | 
geft ;. the fubjects of this Pamphlet being: princi. 
pally confined to one particular Colony ; and 
therefore an entire new fcheme, or plan, upon 
untried ideas, is rather foreign to my pretfent pur- 
pofe. When the Colonies have made further ad- 
vances in Population, Trade, and Science, fome 
other mode of Government may, at a future day, 
become necefiary for the fafety and fecurity of the 
American Dependencies, and for the permanent 
eftablifhmentof Britifh Rule and Sovereignty over 


thefe diftant and remote Members of the Empire: 


at prefent, the old Original Draught will probably 
an{fwer every purpofe, with the aid of a, few occa- 
fional improvements, fuch as time, and a change of 
circumftances, naturally fugeeft, without doing 


the leaft degree of violence to the prefent Syftem. 


In every human work, we find fo much work of 
the Moment prevail when it was firft fabricated, 
that a few years often convince the Original Pro- 
jectors, how {hort-fighted and imperfect their ideas 
were, how unequal to aniwer any material viciffi- 
tudes, or to fuftain the weight which it was intend- 
ed to bear. Daily experience muft convince every 





thoughtful man, that the political, as well as the - 


corporeal Syftem. ftands in conftant need of cor- 


rection; that the motions of the one are frequently 
affected. by foreign and accidental caufes, as 
well as the other; that a due and orderly circula- 
tion may be wanting in both; that grofs humours 
oftentimes artife, and threaten danger, ualefs 
fpeedily removed and wifely managed ; that as ex- 
crefcences do many times deform and afflitt the 
natural body, fo, in like manner, uncommon tu- 
mours invade the Body-Politic, and render it dif- 
eafed and infirm; therefore Art muft fupply the 
want of forefieht, and fuch phyfical fkill muft 
be exercifed, to remove maladies, and reftore 


-to foundnefs, as the prevailing fymptoms may re- 


quire, 
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i, quire. Idle Quackery muft be totally avoided ; fot 
no Cure lefs than radical, can be of material mo- 


ment, whether the machine be human or political. 
I cannot clofe this fubject without exprefling 
my fincere concern, that fuch unhappy difputes di- 
vide mens minds, and -diftraét the Public Coun- 
cils of this Country ; and I have prefumed to offer 
- thefe confiderations to the world, that the fubject 
may be fully underftood, arid that the Colony as 
| well as others may judge of it with the greater 
H ; eafe and certainty, by feeing every fact fairly ftated 
and candidly difcuffed. But I muft again repeat, 
that Twelve Members of the Council bearno kind 
of proportion to the numbers of the Lower Hou/e, 
which confift of Forty-eight Members : and what 
ftill adds to the defect is, that as feveral of the 
Council are frequently and neceffarily abfent on 
their own private concerns, and it often happens, 
that others are either abfent from the Province, or, 
through ficknefs, are unable to attend, the Coun- 
cil feldom confift of more than five perfonss and 
commonly. only three affemble to difpatch the 
moft weighty concerns. This circumitance leffens 
the real and conftitutional dignity which this Body 
| are intended to maintain, and the People cannot 
| be taught to reverence or. refpect an inftitution, 
the Bufinefs whereof is tranfa¢ted, like a Coutt of 
Quarter Seffions, by three Juftices of Peace! 
Hence it is, that the Middle Branch is in a manner 
overwhelmed by the force of numbers in the 
Tower Hovfe, and that they fall into Derifion 
and Contempt for the want of Numbers in their 
own. I therefore moft ardently with to fee’ this 
evil remedied, by fuch an addition to the number 
of his Majefty’s Council, as that Twelve Members 
1} at leaft may always be aflembled on the Bufinefs 
| i of the State ; then, and not till then, will this 
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_ Balance to fupport their own Conftitutional 


importance, and to with{tand the overbearing at- 
tempts, and the haughty encroachments of the 
Lower. Houle. 
I fincerely wifh the lafting happinefs of the Co- 
lony of South Carolina ; aaa Iam firmly perfuad - 
ed, that nothing is fo likely tc promote it, as a 


timely and fpeedy interpofition on the part of the 


Crown, and a decifive fettlement of thefe unealy 


contentions upon the found principles of the Eng- 


lith Conftitation, 

Although it is not the immediate defien of the 
prefent Publication to confider ‘American A ffairs 
at large, it may poffibly be expected, that fome- 
thing fhould be faid concerning the general rela- 
tion which the Colonifts bear to the Mother- 
Country; and that having traced the Conftitution 
of the Colonies, and obferved upon its refem- 
blance to the Britith Model, it may not be alto- 
gether foreign to offer a few thoughts on their 
Common Rights, as the remote Children of Great 
Great Britain. 

So much has been faid on the right of Taxa- 
gion, and likewife on the idea of Virtual Reprefen- 
tation, that I forbear to offer‘one fentiment about 
them; and the rather, as [am inwardly perfuad- 
ed, that the grand fecurity of the Colonifts againtt 
unreafonable Burthens, Taxes, or Impofitions 
of any kind by the Mother-Country, (granting 
the Right to do fo to be unqueftionably clear) 
confifts in this: That the’Interefts of both Coun- 
tries are fo blended together, and fo entirely in- 
termixed, that ic is not poflible for the Parent- 
State to opprefs her. Colonies, without fenfibly 
feeling at the fame time, and alfo partaking of a 
proportionable fhare of the evils ar:fing from any 
falfe meafure whatfoever. Colonization cannot 
thrive under hardfhips and difcoyragements ; and 

I, when 
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when the Colonies begin to languifh, Britain may 
begin to tremble. A Trur iba therefore has, ferioufly 
ipeaking, nothing to fears for Intereft alone, 
without: the principle of love f{pringing from 
fuch ‘a near and dear alliance, will always bring 
matters right, and prevail againft bad policy and 
evil machinations. 

The following ideas form a partof my Ame- 


rican Creed: The happinefs and profperity of 


Great Britain and her Colonies depend /olely, under 
God, on a firm and indiffoluble Union; and there- 
fore every man who wifhes well to his Country, 
ought to lay afide all narrow and contracted no- 
tions, and fhould exert his utmoft abilities to re- 
move idle Prejudices, ill-grounded Jealoufies, 
Vulgar Errors, and mifconceived ideas; and by 
reforting to the Principles of our Conftitution 


to rectify Political Miftakes, he will thereby pro- — 


mote the Public Good, and enforce a waiting, con- 
ciltating, and frengthening Syfiem, 
The King’s regal power is as extenfive as his 


Territory; and’ as there muft be in every State ~ 


one fupreme Legiflative Jurifdiction, fo. the fame, 
in like manner, has aright to an occafional exer- 
cife thereof, over the moft diftant and remote 


Branches of the Empire. And this one over-rul- 


ing Power is implied in the nature of things for 
there! cannot exift, at one and the fame time, in 
the fame Empire Two fupreme Jurifdictions; be- 
caufe Equals can on no {core controul Equals, and 
Two fupreme Directions imply two diftin& and 
feparate States: I therefore hold, that in our Go- 
vernment this One Supreme Legiflature is the Bri- 
tif Parliament, which clearly poffeffes Jummum 
imperium, whilft our Colonies, at the fame time, 
poffefs certain Subordinate Powers of Legiflation, 
as eflential to ¢heir Political eee 
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_ The Colonies. are not Conquefts, but Englitt 
Plantations ; they are the Genuine and Legiti- 
mate Offspring of Great Britain, and are, beyond 
all doubt, well entitled to jus publicum, and jus 
privatum, ‘Vhat they are part and parcel of the 
King’s Dominion, and were intended to be united 
thereto as intimately as poffible, appears from the 
{pirit and fenfe of all the Charters, from the ex- 
prefs words of the feveral Acts of Navigation, and 
from all the Statutes wherein any mention is made 
of America, from the firft foundation and fettle- 
ment of the Colonies to the prefent day; it is 
therefore idle to queftion this fuperintending and. 
over-ruling power of the Britifh Parliament, or its 
right to extend to thefe remote Countries, . as par- 
cels of one great State, to which they are united. 
‘6 °Truth, as Dr. Cudworth fays, is the, moft 
“© unbending and uncomphiable, the moft necef- 
‘* fary, firm, immutable, and adamantine thing 
“in the world.” , 

That the Union between the two Countries 
may be the more compleat, I earneftly wifh the 
Colonifts to fee their happine/s in that very De- 
pendance on the Mother-Country, which is their 
beft fecurity, both againft Foreign and Domettic 
Foes; at the fame time I as fincerely with, that 


the Britifh Rule over thefe diftant and valuable 


Territories, may always be mild, temperate, and 
juft, and that fo much of the Englifh Conftirution 
as can confiftently be interwoven into thefe Subor- 


_ dinate Jurifdictions, may be from time to time 
added, to complete the Image of that model, 


which it is intended to reprefent. 

There is not a maxim of Religion, Morals, or 
Politics, more evident to me than this: That 
America is a Hen that lays her Golden Eggs tor 


Britain; that fhe muft be cherifhed and fupported 


as part of the great Family of Britains then will 


1... 2 her 
























her Trade encreafé; and in return fhe muft pros 
mote and:augment her Commercial conneétion 
with the Mother-Country, and “* ~ chug to ber 


“° ike as the vine curls ber tendrils, which mene 
“* fubjection,” 


It is certainly proper that the Colonifts, in 


confideration of protection, fhould, on their parts, 
maintain a becoming reverence and efteem for the 
Supreme Power of that Empire, of which they 
are Members. Their Allegiance, Honour, Gra- 
titude, Faith, and every thing elfe are pledged in 
con{cience to the Parent-State; it is their Duty to 
give ftrength to the Commonwealth, and to ufe 
their Liberty, not asa Cloak for Licentioufnefs, 
but for the maintainance of Civil Order. They 
fhould always remember that Liberty is beft fup- 
ported by a fettled plan of Government, and that 
contumelious treatment of the Mother-Country is 
at all times a bad leffon to the Members of their 
own Subordinate, State: In fhort, they fhould lay 
afide Jealoufies, and nourifh a fpirit of Truft and 
Confidence; always keeping in remembrance 
what a celebrated Writer hath long fince faid, 

*¢ § This is not the Liberty which we can hope, 
s* that no grievance ever fhould arife in the Com- 
®©\monwealth: That, let no man in this world 
“© expect ; but when Complaints are freely heard, 
‘© deeply confidered, and {peedily reformed, then 
“ is the utmoft bound of Civil Liberty attained, 

“* that wile men look for.” 


+ Milton, | § Ibid. 
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INCE the foregoing Sheets were finally 
S compleated, Mr. Thomas Powel the Printer, 
(whofe Name has been already mentioned, page 
33, and who had been fo fortunately relieyed 
from his Confinement by Two Magiftrates under 
the Habeas Corpus A&) as before related) ar- 
tempted by his Attorney, on Tuefday the 18th 
of September laft, (being the Return-day for the 
Procefs of the Court of Common Pleas in the 
Colony of South Carolina) to file 4 Bill againft 
Sir Egerton Leigh, Prefident of the Council, (he 

- being likewile one of the Lawyers of that C urt) 
to anfwer to the Complaint of the {aid T. Powel, 
for Affiualt and falfe Imprifonment of his Perfon, 
to his Damage 1900 1, currency ; and that Gen- 
tleman being prefent when a Motion was made 
for Leave to file the fame, he took occafion to 
inform the Court, that the Affault and Imprifon-' 
ment ftated in the Bill, relate to a’ Warrant of 
Commitment: figned by him at the la fitting of 
the Legiflature of this Colony, and by the expre/s 
Order of the Upper Houfe of Affembly, for a Breach 
of Privilege and Contempt committed by the faid 
ZT. Powel; and therefore he fubmitted it to the 
Court, whether it was proper to admit fuch a 
Bill to be filed; and he likewife reminded their 
Honours the Judges of the 9th Article contained 
in the AH of Setilement, 1 Wuliam and Mary, 
Seff. 2. c. 2, of Force in that Colony, “ That 
** the Freedom of Speech, and Debates or Pro- 
“* ceedings in Parliament, ought not to be im- 
“* peached or gueftioned in any Court or place out 
© of Parliament,” , | 
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» The Chief Juftice declared the Cafe to be a 

| point of the utmoft moment; and as the Bench 

was thin (only one Affiftant Judge being prefent), 

; the motion for filing the Bill was poftponed, and 
| the Attorney accordingly withdrew it for the 

| | 2) pelea | | 

On the roth of O&ober (being the firft day 
‘ of Lerm) the Bill was filed, and on a four-day 
| | - Rule being ferved on the Defendant, he made an 
Affidavit, flating, That the caufe of aétion related 
| folely to matters tranfacted in the Upper Houfe of 
Affembly, and therefore not cognizable by the 
| Court. On this Affidavit, a Rule was made on the 

Plaintiff, to fhew caufe why all Proceedings in this . 
A&tion should not be ftayed, which being Argued 
| onthe 16th of Oétober before all the Judges, 

ae they were pleafed to order the Rule to be made. - 

1) 3 | Abfolute. | ‘ 

i Tue Chief Juftice entered very copioufly into al 

1 ae the fubje@, pafled fome applicable ftrictures, td 

| | and in expreis and direct terms declared the 

Council to be an Upper Houfe of Affembly sin which 7 

¢ his Brethren unanimoufly concurred. Thus was. — ie 

. defeated, one of the boldeft attempts againft the iu 

Conftitution of this Country, that Faction and | 

, Democratical Infolence could poffibly devife; and. be 

q> : by the virtue and firmneds of the fuperior Judges, a 

‘ the Wound which the King’s Government had S 

oa foffered has been in part healed, and the Autho- ~ a 

| rity of the Middle Branch of the Provincial Le- . 

: giflature is now /egally and judicially eftablifhed. ° 

“Few cafes ever happened before of fo uncom- ss 

mon a nature, in any part of his Majefty’s Do- a 

gninions; and I think the World itfelf, and every a 

Civilized State in it, may be challenged to produce ie 

an inftance, where any Public Departments have 

been more cruelly infulted.—Let every private 

man judge for himfelf. His Majefty’s Honour- 
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able Council, being the Upper. Houfe of Legifla- 
ture of South Carolina, are firft attacked by a 
publication of their Proceedings without leave 
of the Houfe ; and when the Printer was inter- 
rogated, he acknowledged the faé&t, and refufed to 
give any fatistaction which the Honour even of 
Private Gentlemen could allow them to accept; 
and fuch as he offered, manifefted the mott daring 
Difrefpect. ‘The Houfe was obliged to Commit Him 


_ fora Breach of Privilege and Contempt ; the effect of 


which Commitment was afterwards eluded by Two 
Juftices of the Peace, and Members of the Lower 
Houfe, who judicially pronounced the Council 
to be no Upper Houfe of Affembly, and thereupon 
difcharged him.—The Council applied to the Af 
fembly for redrefs; and in lieu thereof, violent 
Refolutions were made, declaring the Commit- 
ment unprecedented, unconftitutional, and oppreffive, 
and a dangerous violation of the Liberty of the 
Subject. The Thanks of the Houfe were next 
given to the Two Juftices for their able, upright, 
and gmpartial decifion upon the Return of the 
Habeas Corpus; their reafons given for the 


difcharge of the faid T. Powel were declared to. 


be extremely fatistaClory to that Houfe; and this 
approved Judgment was printed at their defire. 

“The Affembly, to add further to the Infule, 
addreffed the Governor to Sufpend thofe Members 


who voted the Commitment, and his Majefty is 


likewife applied to for their Removal. 
The Printer being at large, perfifted in pub- 


lifhing the Proceedings of the Upper Houfe ; 


and to aggravate the cale, zotes were added, giving 
the direct Lie to the Council, and ftating an un- 
fair apology for the Printer?s Condué when call- 
ed before them: and to fum up all, the fame 
paper acquaints the Public,. that ‘* thus was de- 
s* feated the molt violent attempt that ever had 
*¢ been’ made in this Province. upon the Liberty 
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** of the Subje@—-—probably intended to con- 
“* troul the Liberty of the Prefs.” In confe- 
quence of thefe inflamed tranfactions, the Coun- 
cul found themfelves divefted of all power, ‘ re- 


duced to the moft abject ftate of contempt, their — 


Legiflative Authority virtually abolifhed, and the 
very perfens to whom the King himfelf had en- 


frufted fo large a fhare in the Adminiftration of 


Public Affairs, fhamefully made the fport and 
derifion of every Order of Men in the Commu- 
nity. ; 

The Upper Houfe, clearly perceiving that freth 
Commitments would only produce new Infults, 
as the fame or other Juftices might be found to 
difcharge the Prifoners upon the like pretences, 
patiently fubmitted to this cruel Perfecution ; 
and nothing but the moft Loyal Affection for the 
King, a dutiful regard to the Subjects of the 
Province, and the moft fincere attention to his 
Majefty’s Service, could poffibly have prevailed 
upon the Council to have held their Seats a mo- 
ment longer; but thefe difinterefted motives, and 
a full confidence that his Majefty will in due 
time redrefs thefe Grievances, powerfully ope- 
rated ‘upon their minds, and influenced their 
conduct, | 


Ic is remarkable, that notwithftanding the Two - 


Juliices (both Members of Affembly) pronoun- 
ced fo pleafing a Decifion, which had the honor 
to be approved by the Commons Houfe, was 
celebrated, and in fact warmly adopted by them, 
and admired as the Apple of their Eye, out of Six 


eminent Gentlemen of the Bar, all Members of 


the [ioufe, not one appeared to promote or to 
aid poor Powel’s Suit. The Affembly gave their 
Countenance by Words, Thanks,.and Refolutions ; 
but here they ftopped, and the Lawyers feeming- 


‘ly avoided a Piece of Bufinefs, which perhaps they 
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_. apprehended might be attended with fome Rifque 


and Danger; for many will help the Cry, who 
dare not join the Chace. It is likewile very 
ftrange, that other eminent Gentlemen, not 
Members of the Houfe, fhould appear fo fhy in 
a cafe of this pretended moment and Importance 5 


‘and that the condué of a fuit upon the moft fa- 


vourite Idea of the People’s Repretentatives, 
thould be entrufted to the care of a fingle perion ; 
and the rather, as in Popular Cafes the Bar have 
been known to rife like an armed Man, forming 
a frm Phalanx to refift the force of one Crown- 
Officer in the Law-Department. 

The Two Juftices have boldly determined that 
the Council are no Upper Houfe , and the fuperior 

udges have judicially refolved that they ares it 
mut therefore follow of courfe, that the former 
have done wrong in difcharging a Prifoner com- 
mitted by the Upper Houfe, and the Affembly 
can fearce be right in approving an Act in every 
fenfe illegal, for I have a clear pretence and 4 


—juft right to call That illegal, which is not confo- 


nant to the determinations of the King’s faperior 
Judges.—The Magiftrates feem to me to be in a 
very aukward fituation ; for the empty applaule 


given them by one Branch of the Legiflature will 


not fo bol{ter up the maéter, as either to indemnity 
them, or to juftify their conduct. 


Sir William Williams *, being profecuted for © 
printing and publifhing a feditious Libel reflect- 


ing upon the Duke of York, the King’s Brother, 
called Dangerfield’s Narrative, he pleaded to the 


“jurifdi@tion of the King’s Bench, That he being 


Speaker of the Houfe of Commons, caufed the fame 


Be be printed dy order of the Houfe, to which the 


Attorney General Demurred ; and judgment was 
Pid entered 


* 2 Show. 471. Tremaine 48. 

















a __ haps they may be allowed to determine (provided 
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entered for the King, and Sir Wiliam was fined 
£0,000 I. fterling ; and on Paymentof 8000]. fa. 4 
tisfaction was €ntered on record - Every order, 
therefore, of 4 Legiflative Ecdy will not always 
juttify indifcriminately the condu@ of thofe who 
Pay obedience to it ; and thar Body whofe order 
was infuflicient to jufify when Obedience was paid 
_to it, would Prove a broken reed to rett upon, 
when approbation only followed an illegal Act, 
unfupported by any order whatloever, ‘a. 
now and then read a little law for my amufe- 
ment and inftruction ; and I have a few books 
which tell me, that a Man may be guilty of a 
very high offence, by making ufe of Improper _ 
pretences to reform Religion, the Laws, or Other 
Grievances, real Or effecied; and that one may 
commit high Contempts and Mifprifions againit 
the King’s Perfon and Government, by doing any 


tween Him and his PORE ice 

Whether the conduct of thefe Gentlemen ex, 
poles them to cenfare of any kind, I muft fub. 
mit to thofe Learned in the Laws ; for as I know 
of no Statute which draws a line, of points out — 
Precifely the extent of their Judicial Power, per~ 
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t ufele/s, unneceffary, or burthenfome, . 
which their own underitanding and experience eo 
tell them to be fo, — The Juttices are on Ground 
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too flippery for me to trace their foot{teps farther ; 
I mutt therefore retire, and indulge myfelf with 
a few ferious reflections on the Glorious Syftem 
of our Englith Conftitution ; and I beg to re- 
commend a piece of advice well exprefied by a 
learned author *, © Let us keep the balance as 
«* even as we can, by forming every eftate in the 
‘ Conftitution a controul upon the reft ; but it 


‘€* is extravagant to think of leaving the leaft 


“¢ firength or temptation to individuals to controut 


fs * Government sbfedfat 


N\ 


* Law of Forfeitures, p. 126. 
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In p. 33, 1. 16, of fome Copies, for difapprove, read difprove. 
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